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Background: Serbian businessman and his affili-
ated companies brought claims for defamation,
false light invasion of privacy, and tortious interfer-
ence with business expectancy against non-profit
organization that issued analytical reports on inter-
national policy, alleging that two reports published
by defendant and an e-mail sent by defendant's em-
ployee linked plaintiffs to former Serbian president
who was put on trial as a war criminal before his
death. The United States District Court for the Dis-
trict of Columbia, Reggie B. Walton, J., 429
F.Supp.2d 165, dismissed. Plaintiffs appealed.

Holdings: The Court of Appeals, Rogers, Circuit
Judge, held that:

(1) court had jurisdiction;

(2) claims arising from first report and e-mail were
time-barred;

(3) passage in second report not of and concerning
plaintiffs did not give rise to defamation claims;

(4) passage in report concerning businessman gave
rise to defamation claim; and

(5) businessman stated a claim for false light inva-
sion of privacy and tortious interference with busi-
ness expectancy.
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Affirmed in part, reversed in part, and remanded.
West Headnotes
[1] Federal Courts 170B €915

170B Federal Courts
170BVII1I Courts of Appeals
170BVIII(K) Scope, Standards, and Extent

170BVIII(K)7 Waiver of Error in Appel-

late Court
170Bk915 k. In General. Most Cited

Cases
Defamation plaintiff waived any challenge to dis-
trict court's dismissal of action against defendant
based on alternative ground of lack of personal jur-
isdiction over one of the named defendants by fail-
ing to raise the issue on appeal; on appeal plaintiff
challenged only district court's determination that
court did not have diversity jurisdiction.

[2] Torts 379 €253

379 Torts
379111 Tortious Interference
379111(B) Business or Contractual Relations
379111(B)3 Actions in General
379k253 k. Time to Sue and Limita-
tions. Most Cited Cases

Torts 379 €-=413

379 Torts
3791V Privacy and Publicity
3791V (D) Actionsin Genera

379k413 k. Time to Sue and Limitations.
Most Cited Cases
Under District of Columbia law, one-year limita-
tions period applicable to defamation claims ap-
plied to plaintiffs's claims for false light invasion of
privacy and tortious interference with business ex-
pectancy, where these claims were intertwined with
plaintiff's defamation claims. D.C. Officia Code,
2001 Ed. § 12-301(4).

[3] Limitation of Actions 241 €216
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241 Limitation of Actions
2411 Statutes of Limitation

2411(B) Limitations Applicable to Particular

Actions
241k16 k. Limitation as Affected by

Nature or Form of Remedy in General. Most Cited
Cases
Under District of Columbia law, where a stated
cause of action for which no limitations period is
provided is intertwined with one for which alimita-
tions period is prescribed, courts apply the specific-
ally stated period.

[4] Limitation of Actions 241 €213

241 Limitation of Actions
2411 Statutes of Limitation
2411(A) Nature, Validity, and Construction
in General
241k13 k. Estoppel to Rely on Limitation.
Most Cited Cases

Limitation of Actions 241 €=>104(2)

241 Limitation of Actions
24111 Computation of Period of Limitation
24111(F) Ignorance, Mistake, Trust, Fraud,
and Concealment or Discovery of Cause of Action
241k104 Concealment of Cause of Action
241k104(2) k. What Constitutes Con-
cealment. Most Cited Cases
Under District of Columbia law, non-profit corpor-
ation incorporated in District of Columbia, which
published reports with “Belgrade/Brussels’ on the
cover containing allegedly defamatory statements
concerning plaintiffs, did not do anything to con-
ceal the existence of plaintiffs's defamation claim,
which plaintiffs originally brought in Belgian court
against related Belgian entity, and thus corporation
was not equitably estopped from asserting statute of
limitations defense, notwithstanding plaintiffs's as-
sertion that corporation actively concealed the iden-
tity of the authorship of the materials and thwarted
plaintiffs's discovery attempts.

[5] Limitation of Actions 241 €13

241 Limitation of Actions

Page 2

2411 Statutes of Limitation

2411(A) Nature, Validity, and Construction

in General
241k13 k. Estoppel to Rely on Limitation.

Most Cited Cases
Under District of Columbia law, a defendant who
engages in inequitable conduct can be equitably es-
topped from invoking the statute of limitations.

[6] Limitation of Actions 241 €=104.5

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(G) Pendency of Legal Proceedings, In-

junction, Stay, or War
241k104.5 k. Suspension or Stay in Gen-

eral; Equitable Tolling. Most Cited Cases
Under District of Columbia law, doctrine of equit-
able tolling of limitations periods does not concern
the conduct of the defendant but rather applies
when the plaintiff, despite all due diligence, is un-
able to obtain vital information bearing on the ex-
istence of his claim.

[7] Limitation of Actions 241 €=5104.5

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(G) Pendency of Legal Proceedings, In-

junction, Stay, or War
241k104.5 k. Suspension or Stay in Gen-

eral; Equitable Tolling. Most Cited Cases
Under District of Columbia law, good-faith mis-
takes of forum do not qualify for equitable tolling
of limitations period even if the defendant was on
notice of the claim as of the initial filing in an im-
proper forum that occurred within the limitations
period.

[8] Limitation of Actions 241 €13

241 Limitation of Actions
2411 Statutes of Limitation
2411(A) Nature, Validity, and Construction
in General
241k13 k. Estoppel to Rely on Limitation.
Most Cited Cases
Under District of Columbia law, defamation de-
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fendant did not affirmatively induce plaintiffs to
bring action, as required for doctrine of lulling to
apply to preclude defendant from asserting statute
of limitations defense; plaintiffs merely contended
that defendant's inaction in informing plaintiffs
which of two related entities published allegedly
defamatory reports delayed its filing of this lawsuit.

[9] Limitation of Actions 241 €213

241 Limitation of Actions
2411 Statutes of Limitation

2411(A) Nature, Validity, and Construction

in General
241k13 k. Estoppel to Rely on Limitation.

Most Cited Cases
Under District of Columbia law, the doctrine of
lulling applies to preclude defendant from asserting
statute of limitations defense when the defendant
has done something that amounted to an affirmative
inducement to plaintiffs to delay bringing action, as
when a defendant promises to settle a dispute out-
side of court.

[10] Limitation of Actions 241 €~>55(1)

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(A) Accrual of Right of Action or De-

fense
241Kk55 Torts
241k55(1) k. In General. Most Cited

Cases
Under District of Columbia law, republication of
allegedly defamatory reports by a third-party on the
Internet did not constitute a new publication, as
would have restarted one-year limitations period for
defamation actions. D.C. Official Code, 2001 Ed. §
12-301(4).

[11] Limitation of Actions 241 €=555(1)

241 Limitation of Actions
24111 Computation of Period of Limitation
24111(A) Accrual of Right of Action or De-
fense
241k55 Torts
241k55(1) k. In General. Most Cited
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Cases

Under District of Columbialaw, for purposes of the
statute of limitations in defamation claims, a book,
magazine, or newspaper has one publication date,
the date on which it is first generally available to
the public. D.C. Official Code, 2001 Ed. §
12-301(4).

[12] Libel and Slander 237 €1

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k1 k. Nature and Elements of Defamation

in General. Most Cited Cases
Under District of Columbia law, a plaintiff claim-
ing defamation must show: (1) that the defendant
made a false and defamatory statement concerning
the plaintiff; (2) that the defendant published the
statement without privilege to a third party; (3) that
the defendant's fault in publishing the statement
amounted to at least negligence; and (4) either that
the statement was actionable as a matter of law irre-
spective of special harm or that its publication
caused the plaintiff special harm.

[13] Federal Civil Procedure 170A €--1832

170A Federal Civil Procedure
170AXI Dismissal
170AX1(B) Involuntary Dismissal
170AX1(B)5 Proceedings
170Ak1827 Determination
170Ak1832 k. Matters Considered
in General. Most Cited Cases

Federal Civil Procedure 170A €~22533.1

170A Federa Civil Procedure
170AXVII Judgment
170AXVI1I(C) Summary Judgment
170AXV1I(C)3 Proceedings
170Ak2533 Motion

170Ak2533.1 k. In General. Most
Cited Cases
Court's consideration, on a motion to dismiss, of re-
cord information from plaintiff's filings in New
York seeking discovery in related Belgian action
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did not convert motion to a motion for summary
judgment. Fed.Rules Civ.Proc.Rules 12(b)(6), 56,
28 U.S.CA.

[14] Libel and Slander 237 €21

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k20 Certainty
237k21 k. Person Defamed. Most Cited

Cases
Passage in report published by non-profit organiza-
tion, stating that bank had “close ties’ to Serbian
governmental security agency which allegedly was
“deeply compromised by criminal activities,” were
not of and concerning Serbian businessman who
owned bank and two companies affiliated with
businessman, as required to establish defamation
claim under District of Columbia law, notwith-
standing that bank was named after businessman;
passage did not refer to businessman directly or in-
directly and did not concern the affiliated compan-
ies.

[15] Libel and Slander 237 €~21

237 Libel and Slander
2371 Words and Acts Actionable, and Liability
Therefor
237k20 Certainty
237k21 k. Person Defamed. Most Cited
Cases
Under District of Columbia law, to satisfy the of
and concerning element of a defamation claim, it
suffices that the statements at issue lead the listener
to conclude that the speaker is referring to the
plaintiff by description, even if the plaintiff is never
named or is misnamed.

[16] Libel and Slander 237 €21

237 Libel and Slander
2371 Words and Acts Actionable, and Liability
Therefor
237k20 Certainty
237k21 k. Person Defamed. Most Cited
Cases

Page 4

Under District of Columbia law, generally defama-
tion is personal, and allegations of defamation by
an organization and its members are not inter-
changeable, and, thus statements which refer to in-
dividual members of an organization do not implic-
ate the organization, and statements which refer to
an organization do not implicate its members.

[17] Libel and Slander 237 €21

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k20 Certainty
237k21 k. Person Defamed. Most Cited

Cases
The mere fact that a publication might injure the in-
vestors in a business does not give rise to a claim
for defamation in those investors unless the public-
ation appears to refer to the investors individually.

[18] Libel and Slander 237 €21

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k20 Certainty
237k21 k. Person Defamed. Most Cited

Cases
Passage in report published by non-profit organiza-
tion, stating that under regime of former Serbian
president, who was subsequently put on trial as war
criminal, “some” companies were fronts for state
security, and that “many” of the listed individuals
and companies, including Serbian businessman,
profited from special informal monopolies in Ser-
bia, were not of and concerning businesses affili-
ated with businessman, as required for passage to
have been defamatory against businesses under Dis-
trict of Columbia law; affiliated businesses were
not solely or especially targeted by the passage.

[19] Libel and Slander 237 €21

237 Libel and Slander
2371 Words and Acts Actionable, and Liability
Therefor
237k20 Certainty
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237k21 k. Person Defamed. Most Cited
Cases
Under District of Columbia law, when a statement
refers to a group, a member of that group may
claim defamation if the group's size or other cir-
cumstances are such that a reasonable listener could
conclude the statement referred to each member or
solely or especially to the plaintiff.

[20] Libel and Slander 237 €21

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k20 Certainty
237k21 k. Person Defamed. Most Cited

Cases
Passage in report published by non-profit organiza-
tion, stating that under regime of former Serbian
president, who was subsequently put on trial as war
criminal, “some” companies were fronts for state
security, and that “many” of the listed individuals
and companies, including Serbian businessman,
profited from special informal monopolies in Ser-
bia, could have lead a reader of the passage to con-
clude that businessman was actively in alliance
with president and his regime, so as to support busi-
nessman's claim for defamation under District of
Columbia law.

[21] Libel and Slander 237 €=123(2)

237 Libel and Slander
2371V Actions
2371V (E) Trial, Judgment, and Review
237k123 Questions for Jury
237k123(2) k. Construction of Defam-

atory Language in General. Most Cited Cases
When confronted with a motion to dismiss defama-
tion action, a court must evaluate whether a state-
ment is capable of defamatory meaning, a question
of law.

[22] Libel and Slander 237 €~=6(1)

237 Libel and Slander
2371 Words and Acts Actionable, and Liability
Therefor
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237k6 Actionable Words in General

237k6(1) k. In General. Most Cited Cases
Under District of Columbia law, a statement is
“defamatory” if it tends to injure the plaintiff in his
trade, profession or community standing, or lower
him in the estimation of the community; the remark
must be more than unpleasant or offensive, but in-
stead must make the plaintiff appear odious, infam-
ous, or ridiculous.

[23] Libel and Slander 237 €21

237 Libel and Slander

2371 Words and Acts Actionable, and Liability
Therefor

237k20 Certainty
237k21 k. Person Defamed. Most Cited

Cases
Passage in report published by non-profit organiza-
tion, stating that two individuals with close ties to
regime of former Serbian president, who was sub-
sequently put on trial as a war criminal, held key
positions of influence within government, was not
of and concerning Serbian businessman or compan-
ies affiliated with businessman, as required for
statement to be defamatory against businessmen
and affiliated companies under District of
Columbia law; passage referred to a former em-
ployee of businessman's company.

[24] Torts 379 €~241

379 Torts
379111 Tortious Interference
379111(B) Business or Contractual Relations
379111(B)2 Particular Cases
379k241 k. Business Relations or Eco-
nomic Advantage, in General. Most Cited Cases

Torts 379 €354

379 Torts
3791V Privacy and Publicity
3791V (B) Privacy
3791V (B)3 Publications or Communica-
tionsin General
379k352 False Light
379k354 k. Particular Casesin Gen-
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eral. Most Cited Cases

Allegedly defamatory statements in report pub-
lished by non-profit organization concerning the
ties of individuals and companies to the regime of
the former Serbian president which did not concern
Serbian businessman and his affiliated companies
did not give rise to claims for tortious interference
with business expectancy and false light invasion of
privacy under District of Columbia law.

[25] Torts 379 €241

379 Torts
379I11 Tortious Interference
379111(B) Business or Contractual Relations
379111(B)2 Particular Cases
379k241 k. Business Relations or Eco-
nomic Advantage, in General. Most Cited Cases

Torts 379 €354

379 Torts
3791V Privacy and Publicity
3791V (B) Privacy

3791V (B)3 Publications or Communica-

tionsin General
379k352 False Light
379k354 k. Particular Cases in Gen-

eral. Most Cited Cases
Statements in report published by non-profit organ-
ization concerning the ties of Serbian businessman
to the regime of the former Serbian president gave
rise to claims for false light invasion of privacy and
tortious interference with business expectancy un-
der District of Columbia law.

[26] Torts 379 €353

379 Torts
3791V Privacy and Publicity
3791V (B) Privacy

3791V (B)3 Publications or Communica-

tionsin General
379k352 False Light
379k353 k. In General. Most Cited

Cases
To prevail on a false light claim under District of
Columbia law, plaintiff must show that: (1) the
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published material places appellant in a false light
which would be highly offensive to a reasonable
person; and (2) the actor had knowledge of or acted
in reckless disregard as to the falsity of the publi-
cized matter and the false light in which the other
would be placed. Restatement (Second) of Torts §
652E.

[27] Torts 379 €353

379 Torts
3791V Privacy and Publicity
3791V (B) Privacy

3791V(B)3 Publications or Communica-

tionsin General
379k352 False Light
379k353 k. In General. Most Cited

Cases
Before finding that a statement is not actionable un-
der District Columbialaw under claim of false light
invasion of privacy, because it is not reasonably
capable of defamatory meaning, the district court
must satisfy itself that the statement does not argu-
ably place appellant in a highly offensive false
light.

*1084 Appeal from the United States District Court
for the District of Columbia (No. 04cv01198).

William T. O'Brien argued the cause for appellants.
With him on the briefs were Lisa M. Norrett and
Malcolm I. Lewin.

Amy L. Neuhardt argued the cause for appellees.
With her on the brief were Jonathan L. Greenblatt
and Cynthia P. Abelow.

Before: ROGERS, GRIFFITH and KAVANAUGH,
Circuit Judges.

Opinion for the Court filed by Circuit Judge RO-
GERS.ROGERS, Circuit Judge:

In this diversity action, Milan Jankovic, who goes
by the name Philip Zepter, and two of his related
business entities-Fieldpoint B.V. and United Busi-
ness Activities Holding, A.G.-appeal the dismissal
of their complaint for defamation, tortious interfer-
ence with business expectancy, and false light inva-
sion of privacy against International Crisis Group
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(“ICG") and one of its employees, James Lyon. At
issue are three documents that allegedly link Philip
Zepter and his business interests to Serbian presid-
ent Slobodan Milosevic, who was put on trial as a
war criminal before his death. The district court
found that the presence of Lyon in the case des-
troyed diversity. After the complaint was amended
to exclude Lyon, the district court, applying District
of Columbia law, dismissed claims relating to two
of these documents-a report authored by ICG
(“Report 141”) and an email sent by Lyon-because
the statute of limitations had expired. The district
court dismissed the remaining claims after finding
that the third document, ICG's Report 145, was not
capable of defamatory meaning and could not sup-
port claims for the related torts. We affirm the dis-
trict court's dismissal of the original complaint and
its dismissal of the claims relating to Report 141
and the Lyon email. However, because one of the
passages in Report 145 is capable of defamatory
meaning, we reverse the dismissal of the amended
complaint in part.

ICG is a nonprofit organization registered under
District of Columbia law whose mission is “to pre-
vent and resolve deadly conflict.” To this end, it
produces analytical reports, newsletters, briefing
papers, and other publications targeted at influen-
cing and advising international decisionmakers.
Among these publications *1085 are two reports.
On March 18, 2003, a report entitled Serbia after
Djindjic was issued bearing the ICG logo above the
words “Belgrade/Brussels.” This report, numbered
141, recommends various reforms in the wake of
the assassination of the Serbian premier. Report
145, issued July 17, 2003, is a follow-up entitled
Serbian Reform Salls Again, again with the ICG
logo and “Belgrade/Brussels’” on the cover. Both
reports reference Philip Zepter, the individual, as
well as the Zepter Group of businesses. Citing Bel-
grade media sources, Report 141 asserts that the
Zepter Group “allegedly provides cover for money
laundering and weapons shipments.” Report 145
lists Philip Zepter as a member of the “new Serbian
oligarchy” that benefited from close ties to Milo-
sevic and continues to prosper through unchecked
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access to public resources. Additionally, according
to the amended complaint, James Lyon sent an
email that disseminated a six-paragraph article of
unknown origin that reported that “Zepter operated
in front companies for State Security, ... smuggling
weapons (to Al-Qaeda among others) and launder-
ing money.” Lyon was ICG's “main investigator
and Project Director for the Balkans’ and the
“Director of ICG Serbia” when Reports 141 and
145 were issued.

Philip Zepter and the corporations (collectively
“Zepter”) filed suit on January 12, 2004, in the
Court of First Instance of Brussels, Belgium. The
complaint named James Lyon of Provo, Utah, and
“[t]he non-profit association INTERNATIONAL
CRISIS GROUP, in short ICG, entered in the re-
gister of enterprises ... with registered office loc-
ated in ... BRUSSELS.” However, as Zepter would
later learn, this was not the non-profit organization
responsible for the publications. According to
Zepter's amended complaint, “[i]n responding ini-
tially, in Brussels, to the Brussels Action complaint,
ICG for the first time represented that there were
two ICG corporate entities, one in Brussels and an-
other in the United States.” Am. Compl. §72. In re-
sponse to an action under 28 U.S.C. § 1782 to con-
duct discovery in the United States for the Belgian
action, filed on June 18, 2004, Zepter learned that
the organization it sued in Belgium, which is incor-
porated under Belgian law, is distinct from the In-
ternational Crisis Group that employs Lyon and is-
sued Reports 141 and 145. As ICG now explains, it
is incorporated in Washington, D.C., but
headquartered in Brussels, with offices worldwide.
See Appellees Br. at 3. The Belgian entity, which it
calls International Crisis Group Agence Interna-
tionale Sans but Lucratif (“AISBL"), is“an inactive
corporation” with “no paid employees and ... no re-
sponsihility for publishing ICG's reports.” Id. at 4.

On July 15, 2004, Zepter filed a complaint in the
United States District Court for the District of
Columbia against ICG incorporated here. On Au-
gust 23, 2005, the district court dismissed that com-
plaint without prejudice on the ground that it was
clear Lyon is domiciled in Belgrade-and not Provo,
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Utah-therefore destroying complete diversity be-
cause a stateless citizen is not diverse with an alien
like Zepter. Alternatively, the district court noted
that it was clear the court lacked personal jurisdic-
tion over Lyon. On September 15, 2005, Zepter
filed an amended complaint that removed Lyon as a
defendant. ICG moved to dismiss, and on May 1,
2006, the district court granted the motion, finding
that the statute of limitations had expired, without
any valid defenses, as to Report 141 and the Lyon
email and that the claims related to Report 145
failed as a matter of law. See Jankovic v. Int'l Crisis
Group, 429 F.Supp.2d 165 (D.D.C.2006).

[1] Zepter first contends that the district court erred
by dismissing the origina *1086 complaint for
want of subject-matter jurisdiction because Lyon is
actually domiciled in Utah, and because the district
court should have authorized jurisdictional discov-
ery to prove this point. We need not resolve these
disputes, however, because Zepter does not chal-
lenge on appeal the district court's alternative ruling
that Lyon lacked sufficient ties to the District of
Columbia to warrant an exercise of personal juris-
diction. Personal jurisdiction is “ ‘an essential ele-
ment of the jurisdiction of a district ... court,
without which the court is ‘ powerless to proceed to
an adjudication.” "Ruhrgas AG v. Marathon Oil
Co., 526 U.S. 574, 584, 119 S.Ct. 1563, 143
L.Ed.2d 760 (1999) (quoting Employers Reins.
Corp. v. Bryant, 299 U.S. 374, 382, 57 S.Ct. 273,
81 L.Ed. 289 (1937)). A complaint may be dis-
missed for lack of personal jurisdiction without set-
tling whether subject-matter jurisdiction exists. Be-
cause Zepter has waived any challenge to personal
jurisdiction by failing to raise the issue, see Corson
& Gruman Co. v. NLRB, 899 F.2d 47, 50 n. 4
(D.C.Cir.1990), this court cannot upset the district
court's dismissal of the original complaint.

[2][3] Under District of Columbia law, which ap-
plies to this diversity action, claims of defamation
are subject to a one-year limitations period. D.C.
CODE § 12-301(4). No statutory period is provided
for tortious interference with business expectancy
or false light invasion of privacy, but where, as
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here, “a stated cause of action is ‘intertwined’ with
one for which a limitations period is prescribed,
[courts operating under District of Columbia law]
apply the specifically stated period.” Mittleman v.
United States, 104 F.3d 410, 415 (D.C.Cir.1997).

Only Report 145 was published within a year of the
initiation of this lawsuit on July 15, 2004. Zepter
contends, however, that there is a valid defense to
the statute of limitations under the doctrines of
lulling, equitable tolling, and equitable estoppel.
Alternatively, Zepter maintains that the foreseeable
republication of ICG's reports on the Internet resets
the one-year clock. The district court rejected these
defenses and our review is de novo. See Chung v.
U.S Dep't of Justice, 333 F.3d 273, 278
(D.C.Cir.2003). We agree with the district court.

[4][5] A defendant who engages in “inequitable
conduct” can be equitably estopped from invoking
the statute of limitations. |d. at 278. Zepter con-
tends that the doctrine applies here because ICG
“actively concealed the identity of the authorship of
the Publications at issue and thwarted the Zepter
Plaintiffs' discovery attempts.” Appellants' Br. at
23. At the motion-to-dismiss stage, the court must
accept this allegation as true. See Firestone v. Fire-
stone, 76 F.3d 1205, 1209 (D.C.Cir.1996) (per curi-
am). Nonetheless, ICG is not equitably estopped
from pleading the statute of limitations. District of
Columbia law distinguishes between a party that
conceals the existence of a cause of action and a
party that conceals its own identity. Under Chap-
pelle's Estate v. Sanders, 442 A.2d 157, 158-59
(D.C.1982), equitable estoppel encompasses only
the former. The Chappelle rule remains the law of
the District of Columbia. See Cevenini v. Archbish-
op of Wash., 707 A.2d 768, 773-74 (D.C.1998);
Diamond v. Davis, 680 A.2d 364, 380 n. 14
(D.C.1996). Zepter does not maintain that ICG did
anything to conceal the existence of Zepter's claim.

[6][7] The similar doctrine of equitable tolling does
not concern the conduct of the defendant but rather
applies when the plaintiff “despite all due diligence
... is unable to obtain vital information bearing on
the existence of his claim.” Chung, 333 F.3d at 278
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(quoting Currier v. Radio Free Europe/Radio
Liberty, Inc., 159 F.3d 1363, 1367 (D.C.Cir.1998)).
This defense of Zepter's*1087 fares no better, as
the District of Columbia Court of Appeals has made
clear that “good-faith mistakes of forum” do not
qualify for equitable tolling even if “the defendant
was on notice of the claim as of the initial filing in
an improper forum that occurred within the limita-
tions period.” Sayyad v. Fawz, 674 A.2d 905, 906
(D.C.1996) (per curiam).

[8][9] Similar to equitable estoppel, the doctrine of
lulling applies when the defendant “ha[s] done
something that amounted to an affirmative induce-
ment to plaintiffs to delay bringing action,” Bailey
v. Greenberg, 516 A.2d 934, 937 (D.C.1986)
(quoting Hornblower v. George Wash. Univ., 31
App. D.C. 64, 75 (1908)), as when a defendant
promises to settle a dispute outside of court, see,
e.g., id. at 939; East v. Graphic Arts Indus. Joint
Pension Trust, 718 A.2d 153, 156-57 (D.C.1998).
At most, Zepter contends that ICG's inaction
delayed its filing of this lawsuit. Because Zepter al-
leges no specific act of affirmative inducement, the
doctrine of lulling is unavailing.

[10][11] Finally, Zepter maintains that foreseeable
republication of a libelous document by a third-
party resets the limitations clock and that the dis-
trict court should have allowed discovery “to enable
[Zepter] to ascertain the dates of those republica-
tions and present them to the [district court].” Ap-
pellants Br. at 35. Like most common-law jurisdic-
tions, the District of Columbia has adopted the
modern “single publication” rule regarding the ac-
crual of libel claims. See Mullin v. Wash. Free
Weekly, Inc., 785 A.2d 296, 298 n. 2 (D.C.2001);
Ogden v. Assn of U.S. Army, 177 F.Supp. 498
(D.D.C.1959); RESTATEMENT (SECOND) OF
TORTS § 577A. Thus, “for purposes of the statute
of limitations in defamation claims, a book,
magazine, or newspaper has one publication date,
the date on which it is first generally available to
the public.” Mullin, 785 A.2d at 298 n. 2. Copies of
the original are still part of the single publication
but republication in a new edition creates a new
publication on the rationale that the intent is to
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reach a new audience. SeceRESTATEMENTS 577A
cmt. d & illus. 5-6.

The District of Columbia courts have not specific-
ally applied the single publication rule to the post-
ing of identical material by a third-party on the In-
ternet. Courts in other jurisdictions have applied the
single publication rule to allegations of defamation
on the Internet but have not addressed republication
on third-party websites. See In re Davis, 347 B.R.
607, 611-12 (W.D.Ky.2006); Churchill v. Sate,
378 N.J.Super. 471, 876 A.2d 311, 316-19 (2005);
Firth v. State, 184 Misc.2d 105, 706 N.Y.S.2d 835,
842-43 (Ct.Cl.2000). The single publication rule
was designed as an accommodation to new forms of
communication, and in applying the rule to the In-
ternet, the court must be mindful of the rule's pur-
pose, which according to the Restatement consists
of “avoiding multiplicity of suits, as well as harass-
ment of defendants and possible hardship upon the
plaintiff himself.” RESTATEMENTS 577A cmt. d.
Here, Zepter alleges that, as a result of ICG's distri-
bution of Report 141, its defamatory language has
been “incorporated in and further disseminated
through various other websites and publications.”
Am. Compl. § 65. In the print media world, the
copying of an article by a reader-even for wide dis-
tribution-does not constitute a new publication.
SeeRESTATEMENTS 577A cmt. d & illus. 6. The
equivalent occurrence should be treated no differ-
ently on the Internet. At best, the third-party repro-
ductions aleged by Zepter constitute “mere con-
tinuing impact from past violations [that] is not ac-
tionable” as a new cause of action, Knox v. Davis,
260 F.3d 1009, 1013-14 (9th Cir.2001) (internal
guotation marks omitted) (citing Del. State Call. v.
Ricks, 449 U.S. 250, 101 S.Ct. 498, 66 L.Ed.2d 431
(1980)). *1088 Notably, Zepter does not allege that
ICG updated the content of Report 141 or took
steps beyond its initial publication to expand the
audience for its Report, and the court need not ad-
dress these possibilities. See Sapna Kumar, Com-
ment, Website Libel and the Single Publication
Rule, 70 U. CHI. . 639, 657-61 (2003). Based on
Zepter's allegations, ICG can be held to account for
only a single publication of Report 141, but these
claims are time-barred.
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This leaves only the claims stemming from Report
145, entitled Serbian Reform Stalls Again, which
was issued on July 17, 2003. Zepter faults three
passages in the 28-page report that reference
“Zepter Banka,” “Filip Zepter,” and “a Zepter com-
pany,” respectively. Report 145 does not mention
either of the corporate appellants, Fieldpoint B.V.
or United Business Activities Holding, A.G.

[12][13] A plaintiff claiming defamation must
show:

(1) that the defendant made a false and defamatory
statement concerning the plaintiff; (2) that the de-
fendant published the statement without privilege to
a third party; (3) that the defendant's fault in pub-
lishing the statement amounted to at least negli-
gence; and (4) either that the statement was action-
able as a matter of law irrespective of special harm
or that its publication caused the plaintiff special
harm.

Croixland Props. L.P. v. Corcoran, 174 F.3d 213,
215 (D.C.Cir.1999) (quoting Crowley v. N. Am.
Telecomms. Assn, 691 A.2d 1169, 1172 n. 2
(D.C.1997)). As a threshold issue, Zepter contends
that 1CG relied upon exhibits beyond the scope of
the amended complaint, and the district court's reli-
ance, in turn, would require converting the Rule 12
motion to a Rule 56 summary judgment motion and
affording discovery to Zepter. The extrinsic evid-
ence, however, is public record information from
Zepter's filings in New York seeking discovery in
the Belgian action. Zepter opposes consideration of
what he himself filed in court. However, such ma-
terials may properly be considered on a motion to
dismiss. See Marshall County Health Care Auth. v.
Shalala, 988 F.2d 1221, 1222-23 (D.C.Cir.1993).
Turning, then, to the merits of the district court's
dismissal, the passages in Report 145 raise distinct
issues.

[14] The first passage appears in a discussion of the
continued influence of the Bezbednosno-Informat-
ivna Agencija (“BIA"), Serbias state-security
agency. The passage reads:

The BIA as a whole is deeply compromised by
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criminal activities as well as numerous other illegal
actions under Milosevic. It appears to have shad-
owy connections to a least two banks
Komercijalna Banka and Kapital Banka-and main-
tains close ties with a third, Zepter Banka. It has
been involved in the weapons trade, through such
front companies as Grmec. |ts most dangerous com-
ponent is the so-called military line, composed of
former [Serbian Counterintelligence] officers who
transferred from the army in the early 1990s. Many
of these are engaged in economic activities connec-
ted to some of the mentioned banks.

Report 145, at 15 (footnotes omitted). The district
court concluded that this statement was not
“concerning the plaintiffs’ because it references
Zepter Banka instead of Philip Zepter, Fieldpoint,
or United Business. Jankovic, 429 F.Supp.2d at
174-76.

[15] “To satisfy the ‘of and concerning’ element, it
suffices that the statements at issue lead the listener
to conclude that the *1089 speaker is referring to
the plaintiff by description, even if the plaintiff is
never named or is misnamed.” Croixland, 174 F.3d
at 216. In Croixland, the defendants stated that the
owner of a race track was “connected to organized
crime” but misidentified the race track owner. Id. at
215-16. This court held that a complaint filed by
the actual race track owner should not be dismissed
because “[€]ven if the lobbyists misidentified the
owner of the facility, it did not remove the taint to
the true owner,” especially after “[d]rawing favor-
able inferences for the non-moving party and view-
ing the alleged remarks from the perspective of the
listeners.” Id. at 217 (citations omitted). An action
could also have been sustained by the company
named in the statements that did not actually own
the race track. See Peck v. Tribune Co., 214 U.S.
185, 188-89, 29 S.Ct. 554, 53 L.Ed. 960 (1909).

As the district court recognized, the first passage of
Report 145 neither mentions Philip Zepter directly
nor refers to him indirectly, except to the extent
that he shares a name with his company. So Croix-
land does not help Philip Zepter; rather, the ques-
tion is whether the namesake of a corporation can
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be defamed when false misdeeds are attributed to
his company. In the reverse situation, the Restate-
ment provides that “[a] corporation is not defamed
by communications defamatory of its officers,
agents or stockholders unless they also reflect dis-
credit upon the method by which the corporation
conducts its business.” RESTATEMENT § 561
cmt. b.

[16] Stated generally, “[d]efamation is personal; ...
[a]llegations of defamation by an organization and
its members are not interchangeable. Statements
which refer to individual members of an organiza-
tion do not implicate the organization. By the same
reasoning, statements which refer to an organiza-
tion do not implicate its members.” Provisional
Gov't of New Afrika v. ABC, Inc., 609 F.Supp. 104,
108 (D.D.C.1985) (citation omitted). This principle
is not absolute, of course. If, for example, one per-
son is solely in charge of corporate decision mak-
ing, an attack on a corporation would vicariously
attack the decision maker. See, e.g., Brayton v.
Crowell-Collier Publ'g Co., 205 F.2d 644, 645 (2d
Cir.1953); Caudle v. Thomason, 942 F.Supp. 635,
638 (D.D.C.1996). But matters that might “reflect|
] poorly upon an individual” are not necessarily
“concerning” that person. Patzer v. Liberty Com-
mc'ns, Inc., 58 Or.App. 679, 650 P.2d 141, 143
(1982).

[17] Applying this standard, the first excerpt con-
cerns neither Fieldpoint nor United Business. Their
connection is that Fieldpoint owns the Zepter trade-
marks and United Business distributes Zepter
products under these trademarks. Fieldpoint and
United Business are essentially investors in the
Zepter name. But “[t]he mere fact that a publication
might injure the investors in a business does not
give rise to a claim for defamation in those in-
vestors unless the publication appears to refer to the
investorsindividually.” AIDS Counseling & Testing
Ctrs. v. Group W Television, Inc., 903 F.2d 1000,
1005 (4th Cir.1990).

Nor could the excerpt be deemed to concern Philip
Zepter personally. The amended complaint emphas-
izes the expansiveness of the Zepter enterprise:
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[t]he Zepter Group is now a global enterprise with
sales through separate companies based in more
than fifty countries on five continents across the
world, and with a network of more than 2,500 regu-
lar employees, 100,000 sales consultants, eighty-
nine shops, and more than fifty pavillions located in
major cities throughout the world.

Am. Compl. § 14. Accepting this as true, it cannot
be the case that a reasonable *1090 reader of the
first excerpt of Report 145 would conclude that
Philip Zepter personally had engaged in illicit
activities simply because a bank bearing his name-
one of many banks in the Zepter Group, see id.
24—"‘:r’{|1%i ntains close ties with” Serbian state secur-
ity.

FN1. Alternatively, Zepter contends that
he should have been allowed to amend his
complaint a second time in order to allege
additional facts. ICG responds that Zepter
never requested leave to amend in the dis-
trict court, and Zepter offers no reply.
Zepter does not seek to amend the com-
plaint to assure the court of its jurisdiction.
See28 U.S.C. § 1652; Abigail Alliance for
Better Access to Developmental Drugs v.
Von Eschenbach, 469 F.3d 129, 132
(D.C.Cir.2006). Therefore, because Zepter
did not raise this issue before the district
court, it has been waived. See Yee v. City
of Escondido, 503 U.S. 519, 533-38, 112
S.Ct. 1522, 118 L.Ed.2d 153 (1992); Dis-
trict of Columbia v. Air Fla., Inc., 750 F.2d
1077, 1084 (D.C.Cir.1984).

The second passage discusses the “New Serbian Ol-
igarchy.” Three paragraphs are relevant:

The unwillingness to continue the crackdown re-
flects the power of the Milosevic-era financial
structures that-with the rigid oversight once
provided by the dictator removed-have transformed
themselves into a new Serbian oligarchy that fin-
ances many of the leading political parties and has
tremendous influence over government decisions.
Some of the companies were originally formed as
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fronts by the State Security or Army Counterintelli-
gence (KOS), while others operated at the direct
pleasure of the ruling couple. Under Milosevic,
many of these companies profited from special in-
formal monopolies, as well as the use of privileged
exchange rates. In return, many of them financed
the regime and its parallel structures.

Some of the individuals and companies are well
known to average Serbs: [fifteen individuals and
their companies, including] Zepter (Milan Jankovic,
aka Filip Zepter) ... are but some of the most prom-
inent. Because of the support they gave to Milo-
sevic and the parallel structures that characterised
his regime, many of these individuals or companies
have at one time or another been on EU visa ban
lists, while others have had their assets frozen in
Europe or the US.

In the popular mind, they and their companies were
associated with the Milosevic regime and benefited
from it directly. The [Democratic Opposition of
Serbia] campaign platform in September 2000
promised that crony companies and their owners
would be forced to answer for past misdeeds. Few
of the Milosevic crony companies have been sub-
jected to legal action, however. The enforcement of
the ‘extra-profit’ law is often viewed as selective
and there have been only a handful of instances in
which back taxes, perhaps 65 million Euros worth,
have been collected. Most disturbing is the public's
perception that-at a time when the economy is
worsening-these companies' positions of power, in-
fluence and access to public resources seem to have
changed very little.

Report 145, at 17-18 (footnotes omitted).

[18][19] Again, this passage makes no mention of
Fieldpoint or United Business. The broad mention
of Zepter is not sufficient to render the passage de-
famatory as to Fieldpoint and United Business.
“When a statement refers to a group, a member of
that group may claim defamation if the group's size
or other circumstances are such that a reasonable
listener could conclude the statement referred to
each member or ‘solely or especialy’ to the
plaintiff.” Browning v. Clinton, 292 F.3d 235, 247
(D.C.Cir.2002) (quoting *1091Serv. Parking Corp.
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v. Wash. Times Co.,, 92 F.2d 502, 506
(D.C.Cir.1937)). The Zepter Group is an expansive
global enterprise, and there are no indications that
Fieldpoint or United Business were “solely or espe-
cially” targeted by this statement.

[20][21][22] As to Philip Zepter, this passage
presents questions about what qualifies as a defam-
atory statement. When confronted with a motion to
dismiss, a court must evaluate “[w]hether a state-
ment is capable of defamatory meaning,” a question
of law. Weyrich v. New Republic, Inc., 235 F.3d
617, 627 (D.C.Cir.2001). Applying District of
Columbia law, “[a] statement is ‘defamatory’ if it
tends to injure the plaintiff in his trade, profession
or community standing, or lower him in the estima-
tion of the community.” Moss v. Stockard, 580
A.2d 1011, 1023 (D.C.1990). An “allegedly defam-
atory remark must be more than unpleasant or of-
fensive; the language must make the plaintiff ap-
pear ‘odious, infamous, or ridiculous.’ "Howard
Univ. v. Best, 484 A.2d 958, 989 (D.C.1984). The
district court concluded that this passage “does not
rise to the ‘odious, infamous, or ridiculous' level.”
Jankovic, 429 F.Supp.2d at 178.

Although this passage has numerous qualifiers-for
example, the Report says only that “some” of the
companies were fronts for state security-we are un-
able to say that a reader of this passage could not
reasonably conclude that Philip Zepter, personally,
was a “crony” of Milosevic who supported the re-
gime in exchange for favorable treatment. See
Heard v. Johnson, 810 A.2d 871, 886 (D.C.2002).
If this tie is sufficiently “odious, infamous, or ri-
diculous,” then the complaint has properly stated a
cause of action for defamation. The district court
concluded that because Report 145 does not men-
tion “war crimes or ethnic cleansing by Milosevic
or the Serbian Government,” the “allegations of
mutual support” should be described as “political,
not criminal” and therefore not capable of defamat-
ory meaning. Jankovic, 429 F.Supp.2d at 177.
Merely associating somebody with a foreign gov-
ernment would not ordinarily be defamatory, but in
Southern Air Transport, Inc. v. ABC, Inc., 877 F.2d
1010 (D.C.Cir.1989), this court acknowledged that
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“[an inference that [a plaintiff company] was en-
gaged in dealings with the [apartheid] government
of South Africa clearly would have a defamatory
meaning because of the intense antipathy felt by a
great number of Americans towards South Africa.”
Id. at 1015. In that light, the passage could lead a
reasonable reader to conclude that Philip Zepter
was actively in alliance with Milosevic and his re-
gime, and so, Philip Zepter has made sufficient al-
legations to establish a prima facie case of defama-
tion. ICG objects, however, that various privileges
and protections defeat Zepter's claims, and we will
remand the claims related to this second passage for
the district court, in the first instance, to address the
applicability and merits of the Opinion and Fair
Comment Protection, the Fair Report Privilege, or
the Neutral-Reportage Doctrine.

[23] The third passage is brief:

Two other individuals with close ties to Milosevic-
era financiers hold key positions of influence with-
in the Premier Zivkovic's cabinet. The chief of
staff, Nemanja Kolesar, is a former employee of
Delta, while Zoran Janjusevic, an advisor, is a
former employee of both State Security and a
Zepter company.

Report 145, at 18. The amended complaint alleges
that it was defamatory to assert that Philip Zepter
“holds a key position of influence.” Am. Compl.
59. However, Zepter appears to misread the pas-
sage, which refers to “a former employee of ... a
Zepter company,” not to Philip *1092 Zepter him-
self. Hence, this statement is not “of and concern-
ing” Philip Zepter, Fieldpoint, or United Business,
and the district court was correct to dismiss the re-
lated allegations.

[24][25] In addition to his defamation claims,
Zepter aleges tortious interference with business
expectancy and false light invasion of privacy. Am.
Compl.qf 95-119. The district court found that
“because all of the plaintiffs' claims are rooted in
the same alleged defamatory conduct, they must all
be dismissed for the reasons their defamation
claims cannot be maintained.” Jankovic, 429
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F.Supp.2d at 179. As to the first and third excerpts
in Report 145, this is true; statements not concern-
ing a plaintiff do not affront privacy rights or busi-
ness expectancies. However, as to the second ex-
cerpt, the standards for defamation and false light
privacy are not identical.

[26][27] The District of Columbia follows the Re-
statement position that:

To prevail on a false light claim under District of
Columbia law, appellant must show that (a) the
published material places appellant in a false light
which “would be highly offensive to a reasonable
person,” and (b) “the actor had knowledge of or ac-
ted in reckless disregard as to the falsity of the pub-
licized matter and the false light in which the other
would be placed.”

Weyrich, 235 F.3d at 628 (quoting RESTATE-
MENTS& 652E). Thus, “before finding that a state-
ment is not actionable, because it is not reasonably
capable of defamatory meaning, [the district court]
must also satisfy itself that the statement does not
arguably place appellant in a ‘highly offensive
falselight.” Id.

Accordingly, we affirm the district court's dismissal
of the original and amended complaints, except that
we reverse and remand as to claims of defamation,
false light invasion of privacy, and tortious interfer-
ence with business expectancy relating to the
second passage of Report 145 as applied to Philip
Zepter personally.

C.A.D.C.,2007.
Jankovic v. International Crisis Group
494 F.3d 1080
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