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AMERICANHISTORICALASSOCIATION, et al.,
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V.
NATIONALARCHIVES AND RECORDSAD-
MINISTRATION, et al., Defendants.

Civil Action No. 01-2447 (CKK).

Oct. 1, 2007.

Background: Researchers sued National Archives
and Records Administration (NARA), seeking ac-
cess to records of former president and challenging
incumbent president's executive order implement-
ing Presidential Records Act (PRA). Following par-
tial summary judgment for government, 402
F.Supp.2d 171, researchers moved for summary
judgment, and government moved for dismissal.

Holdings: The District Court, Kollar-Kotelly, J.,
held that:

(1) researchers' claims regarding assertion of exec-
utive privilege were not ripe for adjudication;

(2) researchers had standing to pursue claim per-
taining to national archivist's reliance on order;

(3) claim challenging archivist's reliance on order
was ripe for adjudication; and

(4) archivist's reliance on order was arbitrary and
capricious.

Motions granted in part and denied in part.
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170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

Page 1

170Bk12 Case or Controversy Require-
ment
170Bk12.1 k. In General. Most Cited
Cases
Ripeness doctrine requires court to evaluate fitness
of issues for judicial decision and hardship to
parties of withholding court consideration.

[2] Records 326 €34

326 Records
32611 Public Access
32611(A) In Genera
326k34 k. Proceedings for Access. Most
Cited Cases
Claims brought by researchers against National
Archives and Records Administration (NARA),
seeking access to records of former president, were
not ripe for adjudication, to extent that claims per-
tained to assertion of executive privilege; athough
researchers had Freedom of Information Act
(FOIA) requests for documents currently pending
for review by representatives of former president,
no incumbent or former president had actually as-
serted privilege with respect to document requests
atissue. 5U.S.C.A. § 552.

[3] Federal Courts 170B €~212.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk12 Case or Controversy Require-

ment
170Bk12.1 k. In General. Most Cited

Cases
Claim is not ripe for adjudication if it rests upon
contingent future events that may not occur as anti-
cipated, or indeed may not occur at all.
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170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk12 Case or Controversy Require-
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ment
170Bk13 k. Particular Cases or Ques-
tions, Justiciable Controversy. Most Cited Cases

Injunction 212 €222

212 Injunction
2121 Nature and Grounds in General
2121(B) Grounds of Relief
212k20 Defenses or Objections to Relief
212k22 k. Injunction Ineffectual or
Not Beneficial; Mootness. Most Cited Cases

Injunction 212 €=2114(2)

212 Injunction
212111 Actions for Injunctions
212k114 Parties

212k114(2) k. Complainants. Most Cited
Cases
In actions for injunctive relief, harm in past is not
enough to establish present case or controversy, or
in terms of standing, injury in fact; however, past
exposure to illegal conduct does not in itself show
present case or controversy regarding injunctive re-
lief if unaccompanied by any continuing, present
adverse effects.

In actions for injunctive relief, harm in past is not
enough to establish present case or controversy, or
in terms of standing, injury in fact; however, past
exposure to illegal conduct does not in itself show
present case or controversy regarding injunctive re-
lief if unaccompanied by any continuing, present
adverse effects.

[5] Injunction 212 €~11

212 Injunction
212] Nature and Grounds in General
2121(B) Grounds of Relief

212k11 k. Actual or Anticipated Violation
of Right. Most Cited Cases
In claim for injunctive relief, plaintiff must allege
likelihood of future violationsof its rights, not
simply future effectsfrom past violations.

[6] Injunction 212 €~>114(2)
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212 Injunction

212111 Actions for Injunctions

212k114 Parties
212k114(2) k. Complainants. Most Cited

Cases
Party has standing to seek injunctive relief only if
party alleges, and ultimately proves, real and imme-
diate threat of future injury, as opposed to merely
conjectural or hypothetical threat.

[7] Records 326 €34

326 Records
32611 Public Access
32611(A) In Genera

326k34 k. Proceedings for Access. Most
Cited Cases
Researchers who sued National Archives and Re-
cords Administration (NARA), seeking access to
records of former president and challenging incum-
bent president's executive order implementing Pres-
idential Records Act (PRA), had standing to pursue
claim pertaining to national archivist's reliance on
order; researcher had Freedom of Information Act
(FOIA) requests for documents currently pending
for review by representatives of former president,
and thus had been harmed by delay created by ex-
ecutive order. 5 U.S.C.A. § 552; 44 USCA. §
2203; 36 C.F.R. § 1270.46(d).

[8] Records 326 €34

326 Records
32611 Public Access
32611(A) In Genera

326k34 k. Proceedings for Access. Most
Cited Cases
Claim brought by researchers against National
Archives and Records Administration (NARA),
challenging national archivist's reliance on execut-
ive order implementing Presidential Records Act
(PRA), was ripe for adjudication; issue involved
statutory and other legal interpretation that would
not have benefited from further factual develop-
ment, nor would review have inappropriately in-
terfered with further administrative action. 44
U.S.C.A. §2203.
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[9] Records 326 €30

326 Records
32611 Public Access
32611(A) In Genera
326k30 k. Access to Records or Filesin

General. Most Cited Cases
National archivist's reliance on executive order im-
plementing Presidential Records Act (PRA) in
denying researchers access to records of former
president was arbitrary and capricious; order denied
archivist ability to make reasoned, discretionary de-
cisions with respect to release and appropriate
length of examination for documents still under
former president's review, and such reliance was
not necessary to preserve any constitutionally-based
privilege. 5 U.S.CA. 8§ 706(2); 44 USCA. §
2203(f)(1); 36 C.F.R. 8§ 1270.10, 1270.46.

Scott Lawrence Nelson, Public Citizen Litigation
Group, Washington, DC, for Plaintiffs.

Craig M. Blackwell, John Russell Tyler, U.S. De-
partment of Justice, Washington, DC, for Defend-
ants.

COLLEEN KOLLAR-KOTELLY, United States
District Judge.

*1 Plaintiffs filed suit against the National
Archives and Records Administration (* NARé':I)2
and the Archivist of the United States,
(collectively, “the Government” or “Defendants’),
seeking injunctive and declaratory relief related to
Executive Order 13,233, signed by President
George W. Bush on November 1, 2001, which pur-
ported to “further implemen[t]” the Presidential Re-
cords Act (“PRA") of 1978, 44 U.S.C. 88
2201-2207 (1991). In Count | of Plaintiffs' First
Amended Complaint (“Complaint”), Plaintiffs
asked the Court to find that Executive Order 13,233
constitutes an impermissible exercise of the execut-
ive power, and to enjoin its implementation. Com-
pl. 11 66-73. In Count Il of their Complaint,
Plaintiffs asked the Court to order the release of
specific documents that had been withheld, initially
under the terms of the Executive Order, but later
under the incumbent president's independent invoc-
ation of constitutional privilege. Compl. 11 74-83.

FN1
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The Court originally dismissed the instant suit on
jurisdictional grounds on March 28, 2004.
However, Plaintiffs subsegquently filed a motion to
alter or amend the Court's ruling pursuant to Feder-
al Rule of Civil Procedure 59(e), informing the
Court that material facts that were omitted by the
Parties in the initial round of briefing impacted the
Court's grounds for dismissal. Although Defendants
argued that the Court had reached the correct result,
Defendants did not dispute the facts as presented by
Plaintiffs. On September 24, 2005, the Court gran-
ted Plaintiffs' Motion to Alter or Amend the Judg-
ment, agreeing to reconsider its earlier ruling. In
the same Order and accompanying Memorandum
Opinion, the Court granted summary judgment for
Defendants with respect to Count Il of Plaintiffs
Complaint, finding that Plaintiffs were required to
show some “demonstrated, specific need” for the
records they sought in order to overcome the pres-
ident's assertion of constitutional privilege, but that
Plaintiffs had conceded that they could make no
such required showing of need. The Court further
asked the Parties to file renewed dispositive cross-
motions with respect to Count .

Accordingly, presently before the Court are the
Parties' renewed dispositive motions with respect to
Count | of Plaintiffs Complaint, specifically De-
fendants' [57] Motion to Dismiss and Plaintiffs
[58] Motion for Summary Judgment. Both motions
are fully briefed. After considering the aforemen-
tioned filings, the history of the case, the [60]
amicus brief filed in support of Plaintiffs' Motion
for Summary Judgment, and the relevant statutes,
case law, executive orders, and legislative history,
the Court shall GRANT IN PART and DENY IN
PART Defendants' [57] Motion to Dismiss, and
GRANT IN PART and DENY IN PART Plaintiffs
[58] Motion for Summary Judgment. While the
Court finds that Plaintiffs' challenges are not ripe
with respect to all but one of the sections of Execut-
ive Order 13,233 with which they take issue, the
Court finds that Plaintiffs’ claim under section 3(b)
is justiciable. Furthermore, the Court finds the
Archivist's reliance on section 3(b) to be arbitrary,
capricious, and contrary to law in violation of the
Administrative Procedure Act (“APA”). Accord-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k30
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k30
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS706&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS2203&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS2203&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=36CFRS1270.10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=36CFRS1270.46&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0115880301&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0210075401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0149753301&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001043&FindType=Y&SerialNum=2005508579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS2201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001043&FindType=Y&SerialNum=2005508579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR59&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR59&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001043&FindType=Y&SerialNum=2005508579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001043&FindType=Y&SerialNum=2005508579

--- F.Supp.2d ----
--- F.Supp.2d ----, 2007 WL 2822027 (D.D.C.)
(Citeas: --- F.Supp.2d ----)

ingly, the Court need not reach Plaintiffs’ alternat-
ive argument that Plaintiffs have a nonstatutory
right to judicial review and a declaration under 28
U.S.C. § 2201 because Executive Order 13,233 is
contrary to the terms of the PRA and lacks a valid
constitutional basis. The Court shall therefore de-
clare that the Archivist's reliance on section 3(b) of
Executive Order 13,233 is unlawful pursuant to the
APA and prohibit the Archivist from further reli-
ance on this provision.

A. Historical Context

*2 Prior to 1974, the wide array of materials gener-
ated during a presidency were generally considered
the property of that president when his term ended,
although those ownership rights might be limited
somewhat by the public interest in them as records
of government activity. See Nixon v. Adm'r of Gen.
Servs., 433 U.S. 425, 431, 97 S.Ct. 2777, 53
L.Ed.2d 867 (1977); Nixon v. United States, 978
F.2d 1269, 1270 (D.C.Cir.1992). In the midst of the
Watergate investigation, however, Congress passed
the Presidential Recordings and Materials Preserva-
tion Act (“PRMPA™), which transferred control of
President Richard Nixon's presidential records to
the Administrator of General Services (later
changed to the “Archivist”), and directed the Ad-
ministrator to develop regulations providing for
public access to the materials. See44 U.S.C. § 2111
note. The PRMPA was upheld as constitutional in
Nixon v. Administrator of General Services, 433
U.S. 425, 97 S.Ct. 2777, 53 L.Ed.2d 867 (1977).
Although the Court in Nixon v. Administrator of
General Services held that there is a legal founda-
tion for a former president's claim to executive
privilege surviving his tenure in office, the Court
also held that the former president's interest in
keeping the records private erodes over time. Id. at
449, 451.

1. Presidential Records Act

Several years later, Congress passed the Presiden-
tial Records Act of 1978 (“PRA” or “the Act”),
which addressed this issue of public access to pres-
idential papers in a broader context. In keeping

Page 4

with the view that presidential records are not per-
sonal property, the PRA states that “[t]he United
States shall reserve and retain complete ownership,
possession, and control of Presidential records; and
such records shall be administered in accordance
with the provisions of this chapter.”44 U.S.C. §
2202. The Act confers on the Archivist of the
United States “responsibility for the custody, con-
trol, and preservation of, and access to, the Presid-
ential records’ generated during the outgoing pres-
ident's term or terms. 44 U.S.C. § 2203(f)(1). It fur-
ther directs that the “Archivist shall have an affirm-
ative duty to make such records available to the
public as rapidly and completely as possible con-
sistent with the provisions of this Act.”ld. In con-
junction with this mandate, the PRA includes sever-
al provisions for the restriction of access to presid-
ential records.

First, prior to leaving office, a president can restrict
access to certain categories of information for up to
twelve years. |d. § 2204(a)(1)-(6). In relevant part,
the PRA allows a president to restrict access to
“confidential communications requesting or submit-
ting advice, between the President and his advisers,
or between such advisers’ for twelve years. Id. §
2204(a)(5). V4

Second, records not restricted for the twelve-year
period shall be made available by the Archivist to
the public after five years, generally subject to the
conditions of the Freedom of Information Act, 5
usc. § 552™%u4 usc. s8 2204()(2)(A),
2204(c)(1). Each of these FOIA exemptions may
apply to presidential records indefinitely. As to
the applicability of FOIA exemptions, the one ex-
ception to this direction is that presidential records
cannot be withheld from members of the public
based on FOIA exemption (b)(5).44 U.S.C. §
2204(c)(1). In the ordinary FOIA context, the pub-
lic is not entitled to materials that fall under exemp-
tion (b)(5), “inter-agency or intra-agency memor-
andums or letters which would not be available by
law to a party other than an agency in litigation
with the agency.”5 U.S.C. § 552(b)(5). In the con-
text of presidential records, however, the (b)(5) ex-
emption is inapplicable, so such materials are con-
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sidered records belonging to the National Archives,
and must be “granted on nondiscriminatory terms’
to members of the public. 44 U.S.C. § 2204(c)(1).

*3 Third, the PRA states that “[n]othing in this Act
shall be construed to confirm, limit, or expand any
constitutionally-based privilege which may be
available to an incumbent or former President .”Id.
§ 2204(c)(2).

Fourth, the PRA also applies to vice-presidential re-
cords:

Vice-Presidential records shall be subject to the
provisions of this chapter in the same manner as
Presidential records. The duties and responsibilities
of the Vice President, with respect to Vice
Presidential records, shall be the same as the duties
and responsibilities of the President under this
chapter with respect to Presidential records. The au-
thority of the Archivist with respect to Vice
Presidential records shall be the same as the author-
ity of the Archivist under this chapter with respect
to Presidential records....”

1d.§ 2207.

Finally, under the PRA, the Archivist must promul-
gate regulations to “carry out the provisions of this
chapter.”|d. § 2206. Pursuant to the PRA, such reg-
ulations should include, in relevant part,
“provisions for notice by the Archivist to the
former President when the disclosure of particular
documents may adversely affect any rights and
privileges which the former President may
have[.]"1d. § 2206(3).

Accordingly, the National Archives and Records
Administration has implemented the PRA by pro-
mulgating a regulation providing that whenever the
Archivist intends to make public any presidential
record, he must provide 30 days notice to the
former president to allow him, or his designated
representative, to assert any rights or priv-
ileges that would foreclose access to the materials.
36 C.F.R. § 1270.46(a), (b), (d). If after receiving
notice from the Archivist, the former president
raises such a right or privilege he believes would
preclude disclosure, “and the Archivist nevertheless
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determines that the record in question should be
disclosed, in whole or in part, the Archivist shall
notify the former President or his representative,”
and shall “[s]pecify the date on which the record
will be disclosed.”ld. § 1270.46(c).” The Archivist
shall not disclose any records covered by any notice
required ... for at least 30 calendar days from re-
ceipt of the notice by the former President[.]”Id. §
1270.46(d). Copies of either notice to a former
president of impending disclosure must be provided
to the incumbent president as well. Id .8
1270.46(e).

2. Executive Order 12,667

President Ronald Reagan signed Executive Order
12,667 (“Reagan Order”) on January 18, 1989, “in
order to establish policies and procedures govern-
ing the assertion of Executive privilege by incum-
bent and former Presidents in connection with the
release of Presidential records’ by NARA under the
PRA. Reagan Order, 54 Fed.Reg. 3403;see also44
C.F.R. 8§ 2204 note. The Reagan Order specified
three situations in which presidential records could
be withheld-national security, law enforcement, and
the executive deliberative process privilege-and
gave the incumbent president the authority to assert
a privilege over the records of a former president.
Id. 88 1(g), 3.

*4 When the Archivist notified an incumbent and
former president of his intent to open records, the
Reagan Order required him to “identify any specific
materials, the disclosure of which he believes may
raise a substantial question of Executive
privilege.”Id. § 2(a). After 30 days, the Archivist
would be free to disclose the records, “unless dur-
ing that time period the Archivist [received] aclaim
of Executive privilege by the incumbent or former
President or the Archivist has been instructed by
the incumbent President or his designee to extend
the time period.”ld. § 2(b). The Reagan Order
provided that both the incumbent and former pres-
idents could assert executive privilege, but that the
Archivist would only be bound to accept the priv-
ilege claim of an incumbent president. Id. 88 3-4.
The Reagan Order required the Archivist to abide
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by an incumbent president or his designee's direc-
tion as to whether to accept or deny a former pres-
ident's claim of privilege, unless ordered otherwise
by acourt. Id. § 4.

The Reagan Order was revoked by Executive Order
13,233, as discussed infra.

3. Executive Order 13,233
i. Factual Backdrop for Executive Order 13,233

The records generated during President Reagan's
terms in office were the first to be subject to the
provisions of the PRA. Before leaving office, Pres-
ident Reagan exercised his right under the PRA to
restrict appropriate materials for the maximum
twelve-year period, including “confidential commu-
nications” with his advisors. Compl. { 26. President
George W. Bush took office in January 2001, the
same time that President Reagan's twelve-year re-
strictions on certain records expired, and in Febru-
ary 2001, NARA notified President Bush and
former President Reagan that it intended to release
these materials because the period of their restric-
tion had expired. Compl. 1 27, 33. The notice did
not state that any records “raise a substantial ques-
tion of Executive privilege” within the meaning of
§ 2(a) of the Reagan Order. Compl. 1 33.

In response to NARA's notice, then-White House
Counsel Alberto R. Gonzales twice instructed the
Archivist to extend the time available for President
Bush to review the soon-to-be-released presidential
records, for atotal extension of 180 days. Compl.
36; Pls.' Stmt. of Facts § 7. At the end of the 180
days, White House Counsel Gonzales instructed the
Archivist to extend the time for White House re-
view for “a few additional weeks,” stating that the
extended review period “has been necessary for this
Administration to review the many constitutional
and legal questions raised by potential release of
sensitive and confidential Presidential records, and
to decide upon the proper legal framework and pro-
cess to employ in reviewing such records on an on-
going basis.” See [54] Mem. Op. at 9-10; Compl. 1
37.
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On November 1, 2001, President Bush issued Exec-
utive Order 13,233 (“Bush Order” or “E.O.
13,233"), entitled “Further Implementation of the
Presidential Records Act.”Bush Order, 66 Fed.Reg.
56025;see also44 U.S.C. § 2204. The stated pur-
pose of the Bush Order is “to establish policies and
procedures implementing [the Presidential Records
Act] with respect to constitutionally based priv-
ileges....”1d. preamble. The Bush Order “is not in-
tended to indicate whether and under what circum-
stances a former President should assert or waive
any privilege. The order is intended to establish
procedures for former and incumbent Presidents to
make privilege determinations.”1d. § 9. However,
“[t]his order does not limit the former President's or
the incumbent President's right to withhold records
on any ground supplied by the Constitution, statute,
or regulation.”Id. § 7.

ii. Stated Constitutional and Legal Background for
Executive Order 13,233

*5 Section 2 of the Bush Order details the order's
constitutional and legal background. Id. § 2. After
the twelve-year period during which a former pres-
ident's records can be shielded from public view,
the PRA directs the Archivist to follow the FOIA
guidelines when releasing presidential records. Id. §
2(a). While the PRA explicitly states that FOIA ex-
emption (b)(5) is not a permissible basis on which
the Archivist may withhold documents from the
public after the twelve-year period has elapsed,
seed4 U.S.C. § 2204(c)(1), the Bush Order states
that 44 U.S.C. § 2204(c)(2)“recognizes that the
former President or the incumbent President may
assert any constitutionally based privileges, includ-
ing those ordinarily encompassed within [FOIA ex-
emption (b)(5) ].” Bush Order § 2(a).

The Bush Order includes a detailed description of
what purportedly constitutes a president's constitu-
tionally-based privilege. The Bush Order removes
the privilege for law enforcement records, and adds
several categories instead:

The President's constitutionally based privileges
subsume privileges for records that reflect: military,
diplomatic, or national security secrets (the state
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secrets privilege); communications of the President
or his advisors (the presidential communications
privilege); legal adviceor legal work (theattorney-cli-
ent or attorney work product privileges); and the
deliberative processes of the President or his ad-
visors (the deliberative process privilege).

Id. In addition, the Order states that the executive
exercise of a constitutionally-based privilege does
not expire simply due to the passage of time, rely-
ing on Nixon v. Administrator, which held that
“congtitutionally based privileges available to a
President ‘survive [ ] the individual President's ten-
ure.” “ 1d. 8§ 2(b) (quoting Nixon v. Administrator,
433 U.S. at 449).

The order also maintains that “a former President,
although no longer a Government official, may as-
sert constitutionally based privileges with respect to
his Administration's Presidential records, and [the
Supreme Court] expressly rejected the argument
that ‘only an incumbent President can assert the
privilege of the Presidency.” “ Id. (quoting Nixon v.
Administrator, 433 U.S. at 448). Finally, the Bush
Order sets out a standard that those requesting pres-
idential documents must meet. As opposed to the
FOIA standard, which requires no showing of need
for the information sought, the Bush Order requires
a"“ ‘demonstrated, specific need’ for particular re-
cords, a standard that turns on the nature of the pro-
ceeding and the importance of the information to
that proceeding.” Id. § 2(c) (quoting United States
v. Nixon, 418 U.S. 683, 713, 94 S.Ct. 3090, 41
L.Ed.2d 1039 (1974)).

iii. Procedures Under the Bush Order

The Bush Order sets out several procedures for the
Archivist when administering presidential records.
When the Archivist receives a request for unre-
leased presidential records, the Bush Order requires
the Archivist to notify both the former president
and incumbent president, and provide them with the
records sought upon request. Bush Order § 3(a).
The Archivist may not release the records while the
former president reviews any he has requested:

*6 After receiving the records he requests, the
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former President shall review those records as ex-
peditiously as possible, and for no longer than 90
days for requests that are not unduly burdensome.
The Archivist shall not permit access to the records
by a requester during this period of review or when
requested by the former President to extend the
time for review.

Id. § 3(b). The incumbent president or his designee
may conduct a concurrent or subsequent review of
the records in question. 1d. § 3(d). If the former
president requests that the records be withheld as
privileged, and the incumbent president concurs in
the former president's decision, the incumbent pres-
ident informs the former president and the Archivist
of his agreement. I1d. & 3(d)(1)(i).

The Bush Order also permits former presidents to
raise the executive privilege, even in the face of
disagreement by the incumbent president, and per-
mits the incumbent to raise the privilege with re-
spect to a former president's papers, even if the
former president does not raise the privilege him-
self. Id. 88 3(d)(2)(ii), 3(d)(2)(ii). The Bush Order
indicates that the incumbent president “will concur”
in the former president's privilege decision
“[a]bsent compelling circumstances.” Id. § 4. The
Archivist may not disclose the records until the in-
cumbent president informs the Archivist that both
he and the former president agree to permit access,
“or until ordered to do so by a final and nonappeal -
able court order.”1d. § 3(d)(2)(i); see also id. 8§

3(A) (D)), 3(d)()(i), 3(d)(2)(ii).

The Bush Order states that a former President may
designate a single or group of representatives to act
on his behalf “for purposes of the [PRA] and this
order,” including “with respect to the assertion of
constitutionally based privileges.”Id. § 10. The
Bush Order indicates that “[i]n the absence of any
designated representative after the former Presid-
ent's death or disability, the family of the former
President may designate a representative [or group
thereof] to act on the former President's behalf for
purposes of the Act and this order, including with
respect to the assertion of constitutionally based
privileges.”1d.
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Finally, the Bush Order maintains that the records
of a former vice president are to be administered
with the same procedures as those of a former pres-
ident, and that both the PRA and the Bush Order
apply to vice presidential records in the same man-
ner as they would apply to presidential records. Id.
§11.

B. Procedural History

As previously indicated, see supra at 2-3, only
Count | of the Complaint remains. In Count | of
Plaintiffs Complaint, Plaintiffs allege that the fol-
lowing terms of the Bush Order are contrary to law:
* “[T]hat access to materials may be delayed for an
unlimited period of time after the expiration of the
12-year restriction period while a former president
and the incumbent president ‘review’ materials pro-
posed for release[.]” Compl. 1 68(i).

*7 « “[T]hat when a former president makes aclaim
of executive privilege ..., the incumbent president
‘will concur’ in that claim absent ‘compelling cir-
cumstances,’....”1d. 1 68(ii).

* “[T]hat, regardless of whether the incumbent pres-
ident ‘concurs' in aformer president's claim of priv-
ilege under the ‘compelling circumstances stand-
ard, the Archivist ‘shall not permit access to the re-
cords' unless and until the former president agrees,
or a court orders that materials be released, even if
the claim of privilege is legally improper or un-
founded [.]”1d. 1 68(iii).

* “[T]hat the constitutional privileges of the execut-
ive branch may be asserted by a surrogate who has
never held the office of the presidency, if the sur-
rogate has been ‘designated’ to do so by a former
president who is deceased or disabled or by the
family of a deceased or disabled former president,
even though the Constitution does not allow for as-
sertion of a clam of executive privilege by
someone who has not held the office of presid-
ent[.]”1d. 7 68(iv).

* “[T]hat a former vice president may assert a claim
of executive privilege independent of the privilege
of the former or incumbent president, ... even
though there is no constitutional basis for a vice
presidential executive privilege.” 1d. 1 68(v).
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Plaintiffs alege that “[i]mplementation of the Bush
Order by the Archivist constitutes agency action
that is arbitrary, capricious, an abuse of discretion,
not in accordance with law, and in excess of stat-
utory authority and limitations within the meaning
of the APA (5 U.S.C. § 706(2)(A) & (C))."Id. 1
72."In the adternative,” Plaintiffs argue that
“regardless of whether there has yet been agency
action with respect to the Bush Order, plaintiffs
have a nonstatutory right to obtain judicial review
of the lawfulness of the Bush Order's restrictions on
the defendants' ability to comply with their legal
obligations. Because the Bush Order is contrary to
the terms of the PRA and lacks a valid constitution-
al basis, plaintiffs are entitled to a declaration under
28 U.S.C. § 2201 that the Order is unlawful and an
injunction providing that the defendants may not
implement it.”Id. 1 73.

On October 31, 2005, Defendants filed [57] De-
fendants' Motion to Dismiss, moving the Court to
dismiss Count | pursuant to Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6). Defendants argue
that Plaintiffs' claims under Count | should be dis-
missed for lack of standing and ripeness. Defs.
Mot. to Dismiss at 1. Defendants differentiate
between provisions of the Bush Order that relate to
the review of documents for privilege from those
that relate to the assertion of executive privilege in
making their justiciability arguments. With respect
to provisions of the Bush Order that pertain to the
actual assertion of executive privilege by a former
or incumbent president, Defendants argue that after
the Court dismissed Count Il of Plaintiffs Amended
Complaint, “[n]o other documents are now subject
to the assertion of executive privilege by either
President Bush or by a former President or his rep-
resentatives.”ld. at 2. Plaintiffs as a result “cannot
demonstrate that they are subject to any real or im-
mediate harm arising from those provisionsin E.O.
§ 3 that deny access to presidential records in the
event that a former or incumbent President or their
representative assert privilege.”ld. Furthermore,
Defendants argue that “Plaintiffs just as clearly
cannot demonstrate that they are subject to any real
or immediate injury arising from E.O. § 4, which
provides that the incumbent President will *concur’
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in the privilege decision of a former President ab-
sent ‘compelling circumstances.” “ 1d. With respect
to provisions of the Bush Order governing the re-
view of records by former presidents or their repres-
entatives or former vice presidents that occurs prior
to any assertion of privilege, Defendants acknow-
ledge that this review process delays Plaintiffs' ac-
cess to records, but argue that

*8 it is beyond dispute that the President and
former Presidents have the constitutional right to
invoke privilege over presidential communications,
which in turn necessarily contemplates that these
officials or their representatives be given the time
and opportunity to review records for privilege.
Owing to the unavoidable and necessary “delay”
that is required for this process, it is impossible for
plaintiffs to demonstrate that Section 3 of the E.O.
gives rise on its face to alegally cognizable injury-
in-fact that is redressable by the Court.

Id. at 3. Defendants also argue that Plaintiffs' re-
view claims can be dismissed on the merits if found
to be justiciable, because “[tlhe PRA ... does not
impose any temporal limitations on a President's or
former President's authority to invoke constitutional
privilege, and instead makes clear that its provi-
sions cannot be construed to ‘limit’ such priv-
ilegeq[,]” as well as that a Court-imposed limitation
on the time period within which an incumbent or
former President could review documents “would
unquestionably trench upon separation-of-powers
principles.” ld.

On November 30, 2005, Plaintiffs filed their Re-
newed Motion for Summary Judgment (hereinafter,
“Plaintiffs’ Motion for Summary Judgment”) with
respect to Count | and their Opposition to Defend-
ants' Motion to Dismiss. On December 20, 2005,
Defendants filed their Reply to Defendants’ Maotion
to Dismiss and their Opposition to Plaintiffs' Mo-
tion for Summary Judgment (hereinafter,
“Defendants’ Opposition/Reply”). On January 13,
2006, Plaintiffs filed their Reply to Plaintiffs' Mo-
tion for Summary Judgment (hereinafter,
“Plaintiffs’' Reply”).
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A. Motion to Dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(1)

A court must dismiss a case when it lacks subject
matter jurisdiction pursuant to Federal Rule of Civil
Procedure 12(b)(1). A court may appropriately dis-
pose of a case under 12(b)(1) for lack of justiciabil-
ity, and may “consider the complaint supplemented
by undisputed facts evidenced in the record, or the
complaint supplemented by undisputed facts plus
the court's resolution of disputed facts.” Coalition
for Underground Expansion v. Mineta, 333 F.3d
193, 198 (D.C.Cir.2003) (internal citations and
guotations omitted).See also Jerome Sevens
Pharm., Inc. v. FDA, 402 F.3d 1249, 1253
(D.C.Cir.2005) ( “[T]he district court may consider
materials outside the pleadings in deciding whether
to grant a motion to dismiss for lack of jurisdic-
tion.”); Vanover v. Hantman, 77 F.Supp.2d 91, 98
(D.D.C.1999), aff'd,38 Fed. App'x 4 (D.C.Cir.2002)
(“[W]here a document is referred to in the com-
plaint and is central to plaintiff's claim, such a doc-
ument attached to the motion papers may be con-
sidered without converting the motion to one for
summary judgment.”) (citing Greenberg v. The Life
Ins. Co. of Va., 177 F.3d 507, 514 (6th Cir.1999)).

“At the motion to dismiss stage, counseled com-
plaints, as well as pro se complaints, are to be con-
strued with sufficient liberality to afford all pos-
sible inferences favorable to the pleader on allega-
tions of fact.”Settles v. U.S. Parole Comm'n, 429
F.3d 1098, 1106 (D.C.Cir.2005). Despite the favor-
able inferences that a plaintiff receives on a motion
to dismiss, it remains the plaintiff's burden to prove
subject matter jurisdiction by a preponderance of
the evidence. Am. Farm Bureau v. Envtl. Prot.
Agency, 121 F.Supp.2d 84, 90 (D.D.C.2000).

B. Motion to Dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6)

*9 The Federal Rules of Civil Procedure require
that a complaint contain “ ‘a short and plain state-
ment of the claim showing that the pleader is en-
titled to relief,” in order to ‘give the defendant fair
notice of what the ... claim is and the grounds upon
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(Citeas: --- F.Supp.2d ----)

which it rests” “ Bell Atl. Corp. v. Twombly, 550
U.S. ----, 127 S.Ct. 1955, 1964, 167 L.Ed.2d 929
(2007) (quoting Conley v. Gibson, 355 U.S. 41, 47,
78 S.Ct. 99, 2 L.Ed.2d 80 (1957)); accord Erickson
v. Pardus, 551 U.S. ----, 127 S.Ct. 2197, 2200, 167
L.Ed.2d 1081 (2007) (per curiam). Although
“detailed factual allegations’ are not necessary to
withstand a Rule 12(b)(6) motion to dismiss, to
provide the “grounds’ of “entitle{ment] to relief,” a
plaintiff must furnish “more than labels and conclu-
sions’ or “aformulaic recitation of the elements of
a cause of action.” Id. at 1964-65;see also Papasan
v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932, 92
L.Ed.2d 209 (1986). Instead, the complaint's
“[flactual allegations must be enough to raise a
right to relief above the speculative level, on the as-
sumption that all the allegations in the complaint
are true (even if doubtful in fact).” Bell Atl. Corp.,
127 S.Ct. at 1965 (citations omitted). Hence, al-
though “a well-pleaded complaint may proceed
even if it strikes a savvy judge that actual proof of
those facts is impossible, and ‘that a recovery is
very remote and unlikely,” * id.(quoting Scheuer v.
Rhodes, 416 U.S. 232, 236, 94 S.Ct. 1683, 40
L.Ed.2d 90 (1974)), the “threshold requirement” of
Fed.R.Civ.P. 8(8)(2) is “that the ‘plain statement’
possess enough heft to ‘sho[w] that the pleader is
entitted to relief, * id. a 1966 (quoting
Fed.R.Civ.P. 8(a)(2)).

In evaluating a Rule 12(b)(6) motion to dismiss for
failure to state a claim, the court must construe the
complaint in a light most favorable to the plaintiff
and must accept as true all reasonable factual infer-
ences drawn from well-pleaded factual allegations.
In re United Mine Workers of Am. Employee Bene-
fit Plans Litig., 854 F.Supp. 914, 0915
(D.D.C.1994); see also Schuler v. United States,
617 F.2d 605, 608 (D.C.Cir.1979) (“The complaint
must be ‘liberally construed in favor of the
plaintiff, who must be granted the benefit of all in-
ferences that can be derived from the facts al-
leged.”). While the court must construe the Com-
plaint in the Plaintiff's favor, it “need not accept in-
ferences drawn by the plaintiff [ ] if such inferences
are unsupported by the facts set out in the com-
plaint.”Kowal v. MCI Comm'ns Corp., 16 F.3d
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1271, 1276 (D.C.Cir.1994). Moreover, the court is
not bound to accept the legal conclusions of the
non-moving party. See Taylor v. FDIC, 132 F.3d
753, 762 (D.C.Cir.1997). The court is limited to
considering facts alleged in the complaint, any doc-
uments attached to or incorporated in the com-
plaint, matters of which the court may take judicial
notice, and matters of public record. See E.E.O. C.
v. &. Francis Xavier Parochial Sch., 117 F.3d 621,
624 (D.C.Cir.1997); Marshall County Health Care
Auth. v. Shalala, 988 F.2d 1221, 1226 n. 6
(D.C.Cir.1993). Factual allegations in briefs or
memoranda of law may not be considered when de-
ciding a Rule 12(b)(6) motion, particularly when
the facts they contain contradict those alleged in the
complaint. Henthorn v. Dep't of Navy, 29 F.3d 682,
688 (D.C.Cir.1994); cf. Behrens v. Pelletier, 516
U.S. 299, 309, 116 S.Ct. 834, 133 L.Ed.2d 773
(1996) (when a motion to dismiss is based on the
complaint, the facts alleged in the complaint con-
trol).

C. Motion for Summary Judgment pursuant to Fed-
eral Rule of Civil Procedure 56

*10 A party is entitled to summary judgment if the
pleadings, depositions, and affidavits demonstrate
that there is no genuine issue of material fact in dis-
pute and that the moving party is entitled to judg-
ment as a matter of law. SeeFed.R.Civ.P. 56(c); Tao
v. Freeh, 27 F.3d 635, 638 (D.C.Cir.1994). Under
the summary judgment standard, Defendant, as the
moving party, “bears the initial responsibility of in-
forming the district court of the basis for its motion,
and identifying those portions of ‘the pleadings, de-
positions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any’
which it believes demonstrate the absence of a
genuine issue of material fact.”Celotex Corp. V.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). Plaintiff, in response to De-
fendants' motion, must “go beyond the pleadings
and by [its] own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on file,’
designate ‘specific facts showing that there is a
genuine issue for trial.” “ Id. at 324.Although a
court should draw all inferences from the support-
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ing records submitted by the nonmoving party, the
mere existence of a factual dispute, by itself, is not
sufficient to bar summary judgment. See Anderson
v. Liberty Labby, Inc., 477 U.S. 242, 247-48, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). To be material,
the factual assertion must be capable of affecting
the substantive outcome of the litigation; to be
genuine, the issue must be supported by sufficient
admissible evidence that a reasonable trier-of-fact
could find for the nonmoving party.Laningham v.
U.S Navy, 813 F.2d 1236, 1242-43 (D.C.Cir.1987);
Liberty Lobby, 477 U.S. at 251-52 (the court must
determine “whether the evidence presents a suffi-
cient disagreement to require submission to a jury
or whether it is so one-sided that one party must
prevail as a matter of law”). “If the evidence is
merely colorable, or is not sufficiently probative,
summary judgment may be granted.” Liberty
Lobby, 477 U.S. at 249-50 (internal citations omit-
ted). “Mere allegations or denials of the adverse
party's pleading are not enough to prevent the issu-
ance of summary judgment.” Williams w.
Callaghan, 938 F.Supp. 46, 49 (D.D.C.1996). The
adverse party “must do more than simply show that
there is some metaphysical doubt as to the material
facts.” Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986). Instead, while the movant
bears the initial responsibility of identifying those
portions of the record that demonstrate the absence
of a genuine issue of material fact, the burden shifts
to the non-movant to “come forward with ‘specific
facts showing that there is a genuine issue for trial.’
“1d . at 587 (citing Fed.R.Civ.P. 56(€)) (emphasis
in original).

A. Most of Plaintiffs' claims are not ripe for adju-
dication

As an Article Il court, this Court's judicial power
is limited to adjudicating actual “cases’” and
“controversies.” Allen v. Wright, 468 U.S. 737, 750,
104 S.Ct. 3315, 82 L.Ed.2d 556 (1984).“In an at-
tempt to give meaning to Article Ill's case-
or-controversy reguirement, the courts have de-
veloped a series of principles termed ‘justiciability
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doctrines,” among which are standing[,] ripeness,
mootness, and the political question doctrine.” Nat'l
Treasury Employees Union v. United Sates, 101
F.3d 1423, 1427 (D.C.Cir.1996) (citing Allen, 468
U.S. at 750). These doctrines incorporate both the
prudential elements, which “ ‘Congress is free to
override,” “ id. (quoting Fair Employment Council
of Greater Wash., Inc. v. BMC Mktg. Corp., 28
F.3d 1268, 1278 (D.C.Cir.1994)), and “ ‘core com-
ponent[s]’ “ which are “ ‘essential and unchanging
part[s] of the case-or-controversy requirement of
Article 111, * id.(quoting Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992)).

*11 [1] Ripeness is a requirement of justiciability;
like standing, which shall be discussed in the next
section, it requires a constitutional minimum of im-
pending injury in fact. Prudential ripeness consider-
ations also “ ‘requir[€] usto evaluate (1) the fitness
of the issues for judicial decision and (2) the hard-
ship to the parties of withholding court considera-
tion.” “ Shays v. Fed. Election Comm'n, 414 F.3d
76, 95 (D.C.Cir.2005) (quoting Nat'l Park Hospit-
ality Ass'’n v. Dep't of Interior, 538 U.S. 803, 808,
123 S.Ct. 2026, 155 L.Ed.2d 1017 (2003) (quoting
Reno v. Catholic Soc. Servs., Inc., 509 U.S. 43, 57
n. 18, 113 S.Ct. 2485, 125 L.Ed.2d 38 (1993))).
“Under our case law, ‘the primary focus of the ripe-
ness doctrine is to balance the petitioners' interest
in prompt consideration of allegedly unlawful
agency action against the agency's interest in crys-
tallizing its policy before that policy is subject to
review and the court's interest in avoiding unneces-
sary adjudication and in deciding issues in a con-
crete setting.” “ Id . (quoting AT & T Corp. v. FCC,
349 F.3d 692, 699 (D.C.Cir.2003) (internal quota-
tion marks omitted)).

[2][3] In evaluating the “fitness for review” of
Plaintiffs' claims, the Court notes that all but one of
the provisions of the Bush Order challenged by
Plaintiffs in their Complaint pertain to the assertion
of executive privilege. See supra at 14-15; Compl.
1 68. Specifically, Plaintiffs challenge the presump-
tion that an incumbent president will concur in a
former president's assertion of executive privilege,
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--- F.Supp.2d ----, 2007 WL 2822027 (D.D.C.)
(Citeas: --- F.Supp.2d ----)

set forth in E.O. 8§ 4 (Compl.{ 68(ii)); the Archiv-
ist's withholding of records when a former presid-
ent has invoked said privilege, as set forthin E.O. §
3(d) (Compl. 68(iii)); the assertion of executive
privilege by representatives of a former president,
as set forth in E.O. § 10 (Compl.§ 68(iv)); and the
assertion of executive privilege by a former vice
president, as set forth in E.O. § 11 (Compl { 68(V)).
But while Plaintiff National Security Archive has
FOIA requests for documents “currently pending
for review by the representatives of former Presid-
ent Reagan,” Defs.' Mot. to Dismiss at 8 (citing at-
tached Fawcett Decl. 1 9), Plaintiffs do not allege
that an incumbent or former president or incumbent
or former vice president has actually asserted a
privilege with respect to any document requests
presently at issue. See Defs.' Mot. to Dismiss
at 4-7, 11-13." " ""*[A] claim is not ripe for adjudic-
ation if it rests upon contingent future events that
may not occur as anticipated, or indeed may not oc-
cur at al.”Texas v. United Sates, 523 U.S. 296,
299, 118 S.Ct. 1257, 140 L.Ed.2d 406 (1998)
(internal quotation marks and citations omitted). It
is not certain or even likely that privilege shall be
asserted by a former president or his representatives
or by aformer vice president with respect to any of
Plaintiffs pending document requests such that
Plaintiffs' challenges to the assertion provisions of
the Bush Order are purely speculative and not ripe
at thistime.

*12 With respect to the “hardship” prong, the Court
recognizes that this suit has been lengthy and labor-
intensive for the Parties (as well as for the Court).
However, with respect to Plaintiffs' claims related
to the assertion of executive privilege (rather than
claims related to the delay caused by review for
privilege), the cause of Plaintiffs hardship in this
case is in fact the delay necessitated by the review
for privilege, as no assertion of privilege with re-
spect to any currently pending document requests
has occurred. Any hardship to the Parties of post-
poning review with respect to the assertion provi-
sions of the Bush Order does not overcome the fact
that Plaintiffs’ claims in this regard lack ripeness at
thistime.
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As the Court concludes that Plaintiffs' claims pur-
suant to 88 3(d), 4, 10, and 11 of the Bush Order-
which relate to the assertion of executive privilege-
are not ripe for review, the Court shall dismiss
without prejudice Plaintiffs' challenges to these
provisions of the Bush Order. Accordingly, the
Court need not address the Parties' arguments with
respect to standing as to these provisions. The
Court shall now turn to assess whether Plaintiffs
challenge to the provision of the Bush Order per-
taining to the review of documents for privilege by
former presidents (8 3(b)) isjusticiable at this time.

B. Plaintiffs have standing to pursue their chal-
lenge to the Archivist's reliance on Section 3(b) of
Executive Order 13,233, which isripe for review

1. Sanding

[4][5][6] In order to satisfy the constitutional stand-
ing requirements, a plaintiff must establish (1) that
it has suffered an injury in fact, which is the inva-
sion of a legally protected interest that is (a) con-
crete and particularized and (b) actual or imminent,
not conjectural or hypothetical; (2) that there is a
causal connection between the injury and the con-
duct at issue, such that the injury is fairly traceable
to the challenged act; and (3) that it is likely as op-
posed to speculative that the injury will be re-
dressed by a favorable decision. Lujan, 504 U.S. at
560-61. Furthermore, in an action requesting in-
junctive or declaratory relief, such as the instant
case, a demonstration of imminent, future injury is
required to demonstrate standing. “In actions for in-
junctive relief, harm in the past [ ] is not enough to
establish a present controversy, or in terms of
standing, an injury in fact.” Am. Soc'y for the Pre-
vention of Cruelty to Animals v. Ringling Bros. &
Barnum & Bailey Circus, 317 F.3d 334, 336
(D.C.Cir.2003).“Past exposure to illegal conduct
does not in itself show a present case or contro-
versy regarding injunctive relief, however, if unac-
companied by any continuing, present adverse ef-
fects.”O'Shea v. Littleton, 414 U.S. 488, 495, 94
S.Ct. 669, 38 L.Ed.2d 674 (1974). In aclaim for in-
junctive relief, a plaintiff “must allege a likelihood
of future violations of [its] rights ..., not simply fu-
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(Citeas: --- F.Supp.2d ----)

ture effects from past violations.” Fair Employment
Council, 28 F.3d at 1273. “ ‘Because injunctions
regulate future conduct, a party has standing to seek
injunctive relief only if the party alleges, and ulti-
mately proves, a real and immediate-as opposed to
merely conjectural or hypothetical-threat of future
injury.” “ Natural Res. Def. Council v. Pena, 147
F.3d 1012, 1022 (D.C.Cir.1998) (quoting Church v.
City of Huntsville, 30 F.3d 1332, 1337 (1lth
Cir.1994)).See also City of Los Angeles v. Lyons,
461 U.S. 95, 105, 103 S.Ct. 1660, 75 L.Ed.2d 675
(1983) (“Lyons standing to seek the injunction re-
guested depended on whether he was likely to suf-
fer future injury....”). Plaintiffs in the instant case
bear the burden of demonstrating that they have
standing to bring suit with respect to each of their
claims. See Lujan, 504 U.S. at 561 (“The party in-
voking federal jurisdiction bears the burden of es-
tablishing [the] elements [of standing].”).

*13 [7] The Court notes at the outset that Plaintiffs
specifically state in their Motion for Summary
Judgment that they allege no challenge to the in-
cumbent president's review of requested documents
as set forth in 8 3(d).See PIs.' Mot. for Summ. J. at
17-18 (“Plaintiffs are not chalenging the incum-
bent president's right to review presidential materi-
als for privilege.... As the government acknow-
ledges, the former officeholders review precedes
and does not overlap with that of the incumbent un-
der the Order; hence, it constitutes an injury wholly
separate from any delay attributable to the incum-
bent's own review.”).

Defendants argue that “plaintiffs [ ] cannot demon-
strate standing/ripeness to challenge E.O. § 3(b) on
the ground that it delays access to presidential re-
cords pending the review for privilege by a former
President,” or pending the review by representat-
ives of a former president, because “the incumbent
President retains the constitutional authority to take
into account the privilege viwes [sic ] of a deceased
President's representatives-or, for that matter, any-
one else-as part of his own review process.” Defs.'
Mot. to Dismiss at 15, 16-17. In short, Defendants
argue that because it is “the practice of the incum-
bent President to wait for comments on privilege”
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from the former presidents representatives, the
delay is not “caused” by E .O. § 3(b), nor would it
be redressed by its undoing in light of the current
president's practice. Id. at 17.See also Defs!
Opp'n/Reply at 3 (“[I]t isirrelevant whether former
Vice Presidents or President Reagan's representat-
ives have the authority to invoke privilege (a posi-
tion that defendants do not concede) because the in-
jury that plaintiffs complain of-a delay in obtaining
access to President Reagan's records and the re-
cords of former Vice Presidents-would occur in any
event.”).

The Court rejects Defendants standing arguments
in light of the posture of at least one of Plaintiffs
document requests. Plaintiff National Security
Archive has FOIA requests for documents
“currently pending for review by the representat-
ives of former President Reagan,” Defs." Mot. to
Dismiss at 8 (citing Fawcett Decl. § 9), and accord-
ingly has been harmed by the delay created by E.O.
§ 3(b). The average delay caused by a former pres-
ident's review of a document request is 170 days, or
nearly six months. See Fawcett Decl. § 7. Denial of
“timely access’” constitutes “informational injury,”
thereby precluding any “serious challenge” to the
injury element of the standing analysis. Byrd v.
EPA, 174 F.3d 239, 243 (D.C.Cir.1999), cert.
denied,529 U.S. 1018, 120 S.Ct. 1418, 146 L.Ed.2d
311 (2000).See also Payne Enters., Inc. v. United
States, 837 F.2d 486, 491 (D.C.Cir.1988) (“Courts
have long recognized that there ‘may very well be
circumstances in which prolonged delay in making
information available ... require[s] judicial inter-
vention.” “ (quoting Lybarger v. Cardwell, 577 F.2d
764, 767 (1st Cir.1978))). The Archivist's reliance
on § 3(b) has “caused” the delay, because in relying
on 8§ 3(b), the Archivist is not permitted to release
the requested documents prior to review by a
former president. See Bush Order § 3(b) (“After re-
ceiving the records he requests, the former Presid-
ent shall review those records as expeditiously as
possible, and for no longer than 90 days for re-
guests that are not unduly burdensome. The Archiv-
ist shall not permit access to the records by a re-
guester during this period of review or when re-
guested by the former President to extend the time
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for review.”) (emphasis added). Under the PRA and
its implementing regulations as relied upon by the
Archivist prior to his reliance on the Bush Order in
his interpretation thereof, it is within the Archivist's
discretion to release documents pending review by
a former president after a former president has had
notice of said document request for at least 30 days.
See36 C.F.R. § 1270.46(d) (“The Archivist shall
not disclose any records covered by any notice re-
quired by paragraphs (&) or (c) of this section for at
least 30 calendar days from receipt of the notice by
the former President, unless a shorter time period is
required by a demand for Presidential records under
§1270.44.").

*14 Finally, despite Defendants argument that the
incumbent president has “constitutional authority”
to incorporate unending privilege reviews by others
into his own privilege review, a claim the Court
shall further assess on the merits in the following
section, Defendants' reliance on what the incumbent
president would likely do in the absence of the Bush
Order supports rather than refutes that the delay
caused by this review would be redressed in the ab-
sence of the Bush Order. See Shays, 414 F.3d at 95
(* *[w]here an agency rule causes an injury, as here,
the redressability requirement may be satisfied by
vacating the challenged rule’” * (quoting Ctr. for
Energy & Econ. Dev. v. EPA, 398 F.3d 653, 657
(D.C.Cir.2005) (internal quotation marks and ellip-
sis omitted)). Accordingly, the Court concludes that
Plaintiffs have standing to pursue their claim that
the delay created by § 3(b) of the Bush Order viol-
atesthe APA. V1

2. Ripeness

[8] The Court finds that in this case, the question
involves statutory and other legal interpretation
“that would not benefit from further factual devel-
opment of the issues presented[,]”“[n]or will our re-
view inappropriately interfere with further adminis-
trative action” since the Archivist has determined
that he will implement the PRA in compliance with
the Bush Order. See Whitman v. Am. Trucking
Assns, Inc., 531 U.S. 457, 479, 121 S.Ct. 903, 149
L.Ed.2d 1 (2001) (internal citations and quotations
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omitted).See also Nat'l Assn of Home Builders v.
U.S. Army Corps of Eng'rs, 417 F.3d 1272, 1282
(D.C.Cir.2005) (“We have repeatedly held that
‘[c]laims that an agency's action is arbitrary and ca-
pricious or contrary to law present purely lega is-
sues.” “ (quoting Atl. States Legal Found. v. EPA,
325 F.3d 281, 284 (D.C.Cir.2003))). Furthermore,
“[ulnder the ripeness doctrine, the hardship prong
... is not an independent requirement divorced from
the consideration of the institutional interests of the
court and agency.' “ Pub. Citizen v. Dep't of State,
276 F.3d 634, 641 (D.C.Cir.2002) (quoting Payne
Enters., 837 F.2d at 493). Plaintiffs (who have an
interest in accessing historical presidential and vice
presidential records in atimely fashion for academ-
ic and other purposes) and the NARA (and Archiv-
ist) itself have an interest in the Court's making a
conclusive finding as to whether the Archivist's re-
liance on § 3(b) is proper such that documents
pending review by former presidents and their rep-
resentatives can be released at the Archivist's dis-
cretion after the 30-day period set forth in the
PRA's implementing regul ations.

Defendants argue that Plaintiffs' claim pursuant to §
3(b) is not ripe, citing “very significant reasons ...
for withholding consideration of plaintiffs' claims,
every one of which touches upon sensitive separa-
tion-of -powers principles concerning the invocation
of executive privilege by past Presidents and the in-
cumbent.” Defs .' Mot. to Dismiss at 18. Defendants
further argue that the Court should avoid addressing
constitutional questions when possible, particularly
when such questions are posed “in a vacuum,
without reference to any actual invocation of priv-
ilege by a former or incumbent Executive
official.”ld. at 19.However, Plaintiffs claim is
clearly not made in a vacuum with respect to § 3(b),
as requested documents are pending review by a
former president. See Fawcett Decl. 1 9. Further-
more, despite Defendants claims to the contrary,
see Defs.' Mot. to Dismiss at 20, demonstration by
Plaintiffs of a*specific or urgent need for the docu-
ments they seek” is not required until after privilege
isinvoked by a former or incumbent president pur-
suant to the Bush Order, see § 2(c). Accordingly it
is not part of the Court's ripeness calculus with re-
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spect to the review process itself. Furthermore,
while Defendants appear to characterize Plaintiffs
claim as a “broad facial challenge,” the Court need
not decide this case on purely constitutional
grounds, as the Court shall assess in the first and fi-
nal instance whether the Archivist's reliance on the
Bush Order violates the APA rather than whether
the Bush Order should be rejected en toto as uncon-
stitutional.

C. The Archivist's reliance on 8 3(b) of Executive
Order 13,233 isarbitrary, capricious, an abuse of
discretion, and not in accordance with law and ac-

cordingly in violation of the APA

*15 [9] Plaintiffs argue that “[i]mplementation of
the Bush Order by the Archivist constitutes agency
action that is arbitrary, capricious, an abuse of dis-
cretion, not in accordance with law, and in excess
of statutory authority and limitations within the
meaning of the APA.”Compl. { 72. Pursuant to 5
U.S.C. § 706(2), “the reviewing court shall-(2) hold
unlawful and set aside agency action, findings, and
conclusions found to be-(A) arbitrary, capricious,
an abuse of discretion, or otherwise not in accord-
ance with law; ... (C) in excess of statutory jurisdic-
tion, authority, or limitations, or short of statutory
right.”5 U.S.C. § 706(2)(A), (C). Accordingly, as
only Plaintiffs' challenge to the Archivist's reliance
on 8§ 3(b) of the Bush Order has been found to be
ripe for review, the Court must determine whether
the Archivist's reliance on § 3(b) is either
“arbitrary, capricious, an abuse of discretion, [and]
not in accordance with law,” and/or “in excess of
statutory authority and limitations.” The Court shall
proceed by first determining whether and how §
3(b) actually conflicts with the PRA and/or its im-
plementing regulations, and then shall determine if
they can be reconciled to the extent that they do not
conflict.

Pursuant to 44 U.S.C. § 2203(f)(1):

Upon the conclusion of a President's term of office,
or if a President serves consecutive terms upon the
conclusion of the last term, the Archivist of the
United States shall assume responsibility for the
custody, control, and preservation of, and access to,
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the Presidential records of that President. The Arch-
ivist shall have an affirmative duty to make such re-
cords available to the public as rapidly and com-
pletely as possible consistent with the provisions of
this Act.

44 U.S.C. § 2203(f)(1). The PRA clarifies that
“[n]othing in this Act shall be construed to confirm,
limit, or expand any constitutionally-based priv-
ilege which may be available to an incumbent or
former President.”1d.§8 2204(c)(2). The PRA also
explicitly charges the Archivist with promulgating
regulations to carry out the PRA. |d. § 2206.

In order to carry out the provisions of the PRA, reg-
ulations were created to “implement the provisions
of the [PRA]” by “setting forth policies and proced-
ures governing preservation, protection, and dispos-
a of, and access to Presidential and Vice
Presidential records....”36 C.F.R. § 1270.10. Pursu-
ant to 36 C.F.R. § 1270.46, “[t]he Archivist shall
not disclose any records covered by any notice
[given by the Archivist to a former president] re-
quired by paragraphs (a) or (c) of this section for at
least 30 calendar days from receipt of the notice by
the former President....”1d.The Bush Order, on the
other hand, states that “[a]fter receiving the records
he requests, the former President shall review those
records as expeditiously as possible, and for no
longer than 90 days for requests that are not unduly
burdensome. The Archivist shall not permit access
to the records by a requester during this period of
review or when requested by the former President
to extend the time for review.” E.O. § 3(b).

*16 The Parties disagree as to whether this provi-
sion of the Bush Order runs afoul of the PRA and
its implementing regulations. See Marks v. Cent.
Intelligence  Agency, 590 F.2d 997, 1003
(D.C.Cir.1978) (“Of course, an executive order
cannot supersede a statute.”). Defendants argue that
“[t]here is not actual conflict between the E.O. and
any of the PRA's provisions....” Defs." Opp'n/Reply
at 15. Specifically, Defendants argue that 36 C.F.R.
§ 1270.46(d)"“does not set forth a maximum time
within which former Presidents must conclude their
privilege review.”Id. at 22.
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Because the regulations themselves do not impose a
deadline for the conclusion of privilege reviews by
former Presidents, the 90-day limitation imposed
under the E.O. is clearly permissible. Plaintiffs oth-
erwise complain ... that former Presidents are theor-
etically given unlimited time to conduct privilege
reviews because the E.O. requires the Archivist to
grant additional time for former Presidents to con-
clude their privilege reviews if requested.... But the
regulations themselves do not prohibit former Pres-
idents from requesting the Archivist to grant addi-
tional time to conclude this constitutionally protec-
ted task. Nor do the regulations prohibit the incum-
bent President from commanding the Archivist to
grant additional time. There is no conflict between
these provisions, contrary to plaintiffs claims.

Id. at 22-23.However, Plaintiffs do not agree that
either the PRA or its implementing regulations per-
mit unlimited review by a former president sans
any discretion by the Archivist:The government's
contention that the Order does not in fact conflict
with the regulations promulgated by the Archivist
under the PRA ... is wrong in key respects. First,
the Archivist's regulations provide that he may
make records public on as little as 30 days notice
to a former president (36 C.F.R. § 1270.46(d)) and
that even if more time is given for the former pres-
ident's review, it is the Archivist who determines
the date on which the records will be disclosed (36
C.F.R. 8§ 1270.46(b)(iv)). The Bush Order, by con-
trast, provides that no less than 90 days' notice is
required, and it empowers the former president to
extend the time of release unilaterally either by re-
guesting an extension (a ‘request’ the Archivist is
required to honor, see Bush Order 8§ 3(b)) or simply
by not authorizing the release of the records within
the allotted time, thus preventing the Archivist from
proceeding with the release.

PIs.' Reply at 15-16.

Simply put, Plaintiffs' argument prevails. The Bush
Order effectively eliminates the Archivist's discre-
tion to release a former president's documents while
such documents are pending a former president's re-
view, which can be extended-presumably indefin-
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itely-upon the former president's request. See
United States ex rel. Accardi v. Shaughnessy, 347
U.S. 260, 266-67, 74 S.Ct. 499, 98 L.Ed. 681
(1954) (“[I]f the word ‘discretion’ means anything
in a statutory or administrative grant of power, it
means that the recipient must exercise his authority
according to his own understanding and con-
science.”). Furthermore, the Bush Order provides a
90-day floor for a former president's review of doc-
uments. While Defendants are correct that 36
C.F.R. § 1270.46(d) does not specify a “maximum”
time for review, Defendants seem to miss that after
30 days from a former president's receipt of notice
of documents to be disclosed, the Archivist may
make a discretionary decision with respect to the
release of such documents though they are pending
the former president's review. Accordingly, in rely-
ing on § 3(b) of the Bush Order, the Archivist ef-
fectively denies himself the discretion (and accord-
ingly the need to make reasoned, discretionary de-
cisions with respect to the appropriate length of re-
view) to release documents still under a former
president's review as he is permitted to do pursuant
to 36 C.F.R. § 1270.46(d).

*17 Asthe PRA clarifies that “[n]othing in this Act
shall be construed to confirm, limit, or expand any
constitutionally-based privilege which may be
available to an incumbent or former President,” 44
U.S.C. § 2204(c)(2), the Archivist's reliance on §
3(b) would not be construed to violate the Act or its
implementing regulations if § 3(b) is necessary to
preserve a constitutionally-based privilege available
to an incumbent or former president. “Unless,
therefore, the delays attributable to the Order are
either necessary to protect constitutionally based
privileges ... or otherwise necessary to serve some
statutory purpose (which the government does not
assert), they cannot be squared with the Act's re-
guirements.” Pls." Mot. for Summ. J. at 44. See also
PIs' Reply at 23 (“To the extent that the delays oc-
casioned by the Order are not required to protect
the constitutionally based privilege, therefore, they
violate the Act's requirement that records be re-
leased ‘as rapidly as possible’ 44 U.S.C. §
2203(f)(1).”). In examining whether the delay cre-
ated by the Bush Order is required to protect any
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constitutionally-based privilege, the Court shall as-
sume without deciding that a former president and/
or his representatives and a former vice president
have some authority to invoke executive privilege.
The Court nonetheless concludes that the Archiv-
ist's reliance on § 3(b) of the Bush Order is not ne-
cessary to preserve any constitutionally-based priv-

ilege.

Even if the Court assumes (without so deciding)
that a former president is entitled to invoke priv-
ilege independent of the incumbent president, De-
fendants do not attempt to reconcile the discrepancy
between the review time permitted under the Bush
Order and the PRA as somehow necessarily incid-
ent to constitutional privilege. See PIs." Reply at 13
(“Under the flexible approach adopted in Nixon v.
Administrator (and repeatedly reaffirmed by the
Court in such cases as Mistretta v. United States,
488 U.S. 361, 380, 109 S.Ct. 647, 102 L.Ed.2d 714
(1989), and Morrison v. Olson, 487 U.S. 654, 693,
108 S.Ct. 2597, 101 L.Ed.2d 569 (1988), congres-
sional or judicial regulation of the manner in which
the privilege is asserted would violate separation of
powers principles only if ‘it prevent[ed] the Execut-
ive Branch from accomplishing its constitutionally
assigned functions.” ”). Indeed, none of the pertin-
ent cases touching on aformer president's executive
privilege holds that the length of time for review
has constitutional implications.

In Public Citizen v. Burke, 843 F.2d 1473
(D.C.Cir.1988), the Archivist indicated his determ-
ination to follow a Department of Justice Office of
Legal Counsel memorandum that did not conform
with existing regulations to the then-PRMPA,
which charged the Archivist with custody of the
materials of former President Nixon. Id. at 1474,
1476-77.The memorandum obligated the Archivist
to honor any claim of executive privilege by an in-
cumbent president or former President Nixon. Id.
The D.C. Circuit held that as the incumbent presid-
ent was not constitutionally obligated to honor
former President Nixon's invocation of privilege,
neither should the Archivist be so obligated. Id. at
1479.Because the Archivist had relied on a memor-
andum removing his own deference, which was not
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an agency interpretation of the law but rather the
Office of Legal Counsel's interpretation of the Con-
stitution and its requirements, the D.C. Circuit held
that reliance on said memorandum was not entitled
to deference. Id. at 1478.Ultimately, the court rejec-
ted the Archivist's reliance on the memorandum in
interpreting regulations to the PRMPA:

*18 If, whenever Mr. Nixon asserts executive priv-
ilege, the Archivist in effect loses jurisdiction over
his responsibilities to affect disclosure, the former
President has gained power to withdraw from the
Archivist some indefinite portion of the responsibil-
ities that Congress delegated to him-and transfer
those responsibilities to the Judiciary. We think that
is a strained interpretation of congressional pur-
pose, indeed one which, but for OLC's constitution-
al concerns, apparently would not be advanced by
the government. We read the statute, as do ap-
pellees, as imposing on the Archivist the responsib-
ility to arrange for disclosure of a category of the
Nixon papers.

Id. at 1480.The court's assessment that “the Archiv-
ist's regulations, as interpreted by the OLC memor-
andum, rely on erroneous construction of the Con-
stitution and therefore cannot be sustained[,]”id., is
applicable to the instant case to extent that the Con-
stitution does not require the Archivist to permit a
former president an unlimited amount of time to re-
view materials for privilege. While presumably a
former president must have some time to review
documents for privilege, as a former president may
at very least be heard to assert claims of executive
privilege, see Nixon v. Administrator., 433 U.S. at
439, the Court does not find any support for the
proposition that removing discretion from the Arch-
ivist with respect to what constitutes a reasonable
time for said review after 30 days has expired
would somehow threaten a former president's abil-
ity to make privilege determinations. See Nixon v.
Freeman, 670 F.2d 346, 357 n. 14 (D.C.Cir.1982),
cert. denied, Nixon v. Carmen, 459 U.S. 1035, 103
S.Ct. 445, 74 L.Ed.2d 601 (1982) (“[Congress wish
that ‘the Administrator ... give priority to pro-
cessing Watergate-related materials] does not im-
ply congressional acquiescence to delayed public
access to other historically significant materials
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whose processing has been completed by the arch-
ivists.”).

As the Court finds that the Archivist's reliance on §
3(b) of Executive Order 13,233 violates the APA,
the Court need not reach Plaintiffs' alternative argu-
ment that Plaintiffs have a nonstatutory right to ju-
dicia review and a declaration under 28 U.S.C. §
2201 because Executive Order 13,233 is contrary to
the terms of the PRA and lacks a valid constitution-
al basis. See Lambrix v. Sngletary, 520 U.S. 518,
524, 117 S.Ct. 1517, 137 L.Ed.2d 771 (1997)
(“Constitutional issues are generally to be
avoided”); In re Fashina, 486 F.3d 1300, 1303
(D.C.Cir.2007) (“[P]rudence ordinarily dictates that
we tackle nonconstitutional issues first, so that, if
their resolution is dispositive, we need not reach the
constitutional issue.”).

Based on the aforementioned reasoning, the Court
shall GRANT IN PART and DENY IN PART De-
fendants' [57] Motion to Dismiss; GRANT IN
PART and DENY IN PART Plaintiffs [58] Motion
for Summary Judgment; dismiss without prejudice
for lack of justiciability Plaintiffs' challenges to 88§
3(d), 4, 10, and 11 of Executive Order 13,233; de-
clare that the Archivist's reliance on § 3(b) of Exec-
utive Order 13,233 is arbitrary, capricious, an abuse
of discretion, and not in accordance with law in vi-
olation of the APA; enjoin the Archivist from fur-
ther relying on § 3(b) of Executive Order 13,233;
and DISMISS the instant case. An Order accom-
panies this Memorandum Opinion.

FN1. Plaintiffs listed on the First Amended
Complaint, filed July 2, 2004, are the
American Historical Association, a non-
profit organization founded “for the pro-
motion of historical studies, the collection
and preservation of historical documents
and artifacts, and the dissemination of his-
torical research,” Stanley |. Kutler, Pro-
fessor Emeritus of History and Law at the
University of Wisconsin, the National Se-
curity Archive, a nongovernmental re-
search institute and library, the Organiza-
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tion of American Historians, a nonprofit
organization “devoted to promoting the
study and teaching of American history,”
Public Citizen, Inc., a public interest or-
ganization “dedicated to protecting the
rights of members of the public as both
consumers and citizens,” the Reporters
Committee for Freedom of the Press, a
nonprofit “association of reporters and ed-
itors dedicated to protecting freedom of the
press,” and the American Political Science
Association, “the world's largest profes-
sional organization for the study of polit-
ics.”First Am. Compl. (“Compl.”) 11 3-9.

FN2. At the time this suit was filed, John
W. Carlin served as the eighth Archivist of
the United States. In February 2005, Allen
Weinstein became the ninth Archivist of
the United States, and consequently re-
places Mr. Carlin as a Defendant in this
suit. See NARA.gov, Archivists of the
United States, ht-
tp://www.archives.gov/about/history/archi
vists/ (last visited July 23, 2007).

FN3. In August 2001, in anticipation of the
expiration of the restrictions on former
President Reagan's records, the Archivist
publicly addressed the procedures govern-
ing the opening of presidential records un-
der the PRA in the following manner:

The PRA also establishes a process for ac-
cess to the records of Presidents from Ron-
ald Reagan onwards. It allows public ac-
cess to the records beginning five years
after the President leaves office, but per-
mits the former President and the Vice
President to invoke up to six specific re-
strictions to public access for up to twelve
years.

For the first five years after the President
leaves office, his records are generally ex-
empt from public access of any kind, in-
cluding the Freedom of Information Act
(FOIA). During this period, only Congress,
the courts, and the incumbent and former
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Presidents may have access.

For the next seven years, anyone can re-
guest access to Presidential records
through the Freedom of Information Act
(FOIA), but various exemptions under the
PRA and FOIA still apply. The PRA ex-
emptions include national security inform-
ation that is properly classified; informa-
tion about appointees to Federal office; in-
formation specifically exempt from dis-
closure by law; trade secrets and confiden-
tial business information; confidential
communications requesting or submitting
advice between the President and his ad-
visors or between such advisors; and in-
formation which, if disclosed, would cause
a clearly unwarranted invasion of personal
privacy. These exemptions are imposed by
the Archivist, following a thirty-day re-
view by both the former and current Pres-

idents.

After twelve years, the PRA exemptions no
longer apply. Only the FOIA exemptions
apply at that point, except one: there is no
longer an automatic statutory exemption to
withhold communications between the
President and his advisors and among the
advisors themselves or any other deliberat-
ive records. However, even after twelve
years, both the former and current Presid-
ents still review Presidential records prior
to release to consider whether to assert the
privilege that covers communications
between the President and his advisors and
among the advisors themselves, or any oth-
er deliberative records. Executive Order
12667, issued by President Reagan in
January 1989, establishes the procedures
for notifying the former and incumbent
Presidents and for asserting that privilege
against the release of Presidential records.

John W. Carlin, Opening the Reagan Re-

cords (August 2001), at

www.archives.g ov/presiden-
tial-libraries/laws/access/reagan.html

visited September 30, 2007).
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FN4. The other categories of information
are: classified materials related to national
defense or foreign policy, 44 U.S.C. §
2204(a)(1); materials “relating to appoint-
ments to Federal office,”id. § 2204(a)(2);
information “specifically exempted from
disclosure by statute,”id. § 2204(a)(3);
privileged or confidential trade secrets and
commercial or financial information, id. §
2204(a)(4); and information “the disclos-
ure of which would constitute a clearly un-
warranted invasion of personal privacy.”ld.
§ 2204(a)(6). Purely personal documents
are excluded from the PRA's definition of
“Presidential records,” id .§ 2201(2)(B)(ii).

FN5. Four of the exemptions from access
are the same as categories to which a pres-
ident may delay access for twelve years.

FN6. The exemptions are: national security
information, 5 U.S.C. § 552(b)(1); inform-
ation on internal personnel matters, id. §
552(b)(2); information statutorily exemp-
ted from disclosure, id. § 552(b)(3); priv-
ileged or confidential “trade secrets and
commercial or financial information,”id. §
552(b)(4); information “the disclosure of
which would constitute a clearly unwarran-
ted invasion of persona privacy,”id. §
552(b)(6); certain types of “[r]ecords or in-
formation compiled for law enforcement
purposes,”’id. 8§ 552(b)(7); information
used by “an agency responsible for the reg-
ulation or supervision of financial institu-
tions,”id. § 552(b)(8); and “geological and
geophysical information and data, includ-
ing maps, concerning wells”id. §
552(b)(9).

FN7. NARA's regulations implementing
the PRA state that “[a] President or former
President may designate some person or
persons to exercise, upon death or disabil-
ity of the President or former President,
any or al of the discretion or authority
granted to the President or former Presid-
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ent by chapter 22 of Title 44, United States
Code.”36 C.F.R. § 1270.20(a). However,
“[w]hen a President or former President
designates a person or persons to act for
him pursuant to paragraph (@) of this sec-
tion, this designation shall be effective
only if the Archivist has received notice of
the designation before the President or
former President dies or is disabled.”Id. §
1270.20(b).“In those instances where a
President has specified, in accordance with
44 U.S.C. 2204(a), restrictions on access to
Presidential records, but has not made a
designation under § 1270.20 of this sub-
part, the Archivist shall, upon the death or
disability of a President or former Presid-
ent, exercise the discretion or authority
granted to a President or former President
by 44 U.S.C. 2204."Id. § 1270.22. See
also44 U.S.C. § 2204(d) (“Upon the death
or disability of a President or former Pres-
ident, any discretion or authority the Pres-
ident or former President may have had
under this chapter shall be exercised by the
Archivist unless otherwise previously
provided by the President or former Presid-
ent in awritten notice to the Archivist.”).

FN8. Count 11, which ultimately encom-
passed nine documents where a privilege
assertion had been made, was previously
dismissed by the Court, as the grounds for
challenging the asserted privilege were
lacking. See [54] Mem. Op.

FN9. As the Court has not received any
updates from the Parties since the pending
motions were filed, and as the Parties are
on notice of their obligation to update the
Court as to changes in the factual record
from the Court's prior reconsideration of
an earlier holding based on facts that the
Parties did not initially clarify for the
Court, see [54] Mem. Op. at 24, the Court
shall appropriately assume that the pending
motions before it reflect the current factual
landscape of the dispute between the
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Parties.

FN10. While Defendants also argue that
“[P]laintiffs bring this claim as a facial
challenge” such that “plaintiffs must
demonstrate that E.O. § 3(b) is facially un-
lawful in all respects because it alows the
President even a single minute to conclude
the review process,” Defs.' Mot. to Dismiss
at 13-14, and while the Court would find
this argument pertinent to the merits of
Plaintiffs claim rather than the justiciabil-
ity thereof, the Court nonetheless finds that
Plaintiffs' challenge to § 3(b) of the Bush
Order is more appropriately and narrowly
decided pursuant to the APA rather than on
strictly constitutional grounds.

FN11. The Court incorporates in its review
of § 3(b) the review process as conducted
by representatives of former presidents and
former vice presidents. While the specific
provisions of § 10 and § 11 of the Bush
Order challenged by Plaintiffs in their
Complaint pertain to the assertion of priv-
ilege by the representatives of a former
president or by a former vice-president,
Plaintiffs' claims contesting the assertion
of privilege by these individuals are not
ripe, as previously discussed. While
Plaintiffs argue that “a nonexistent priv-
ilege [cannot] justify a privilege review
that delays access to materials that, after
the completion of the 12-year restriction
period, are required to be released to the
public ‘as rapidly and completely as pos-
sible,/ (44 U.S.C. § 2203(f)(1)) subject
only to constitutionally based privileges
(44 U.S.C. § 2204(c)(2)),” PIs.' Mot. for
Summ. J. at 40, the Court need not reach
the question of whether assertion of priv-
ilege by representatives of former presid-
ents or former vice presidents is a constitu-
tionally-based privilege, as the Archivist's
reliance on this indefinite delay permitted
by this provision is in and of itself arbit-
rary, capricious, and in violation of the
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PRA and its implementing regulations.
D.D.C.,2007.
American Historical Ass'n v. National Archives and
Records Admin.
--- F.Supp.2d ----, 2007 WL 2822027 (D.D.C.)
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