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Background: After a non-jury trial, defendant was
convicted in the Superior Court, Evelyn C. Queen,
J., of misdemeanor sexual abuse of a child. Defend-
ant appealed.

Holding: The Court of Appeals, Terry, Senior
Judge, held that temporary closure of courtroom
during testimony of the alleged victim violated de-
fendant's Sixth Amendment right to a public trial.

Reversed and remanded.

[1] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
Temporary closure of courtroom during the direct
and cross-examination testimony of alleged victim
of misdemeanor sexual abuse, a 12-year-old girl
who suffered from severe social disorders and bor-
derline mental retardation and, in addition, exhib-
ited physical discomfort while speaking in a
courtroom setting, violated defendant's Sixth
Amendment right to a public trial; although it was
reasonable for court to conclude that victim would
suffer trauma and embarrassment as a result of
testifying in public, and closure was no broader
than necessary to protect victim from trauma and

embarrassment, trial court failed to give proper
consideration to reasonable alternatives to closing
the courtroom, and court's general reference to the
victim's vulnerability was not sufficient to meet the
requirement that court make findings adequate to
support the closure. U.S.C.A. Const.Amend. 6.

[2] Criminal Law 110 1152(1)

110 Criminal Law
110XXIV Review

110XXIV(N) Discretion of Lower Court
110k1152 Conduct of Trial in General

110k1152(1) k. In General. Most Cited
Cases
Appellate court reviews a decision to close a
courtroom temporarily during a criminal trial for
abuse of discretion.

[3] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
Public trials serve many desirable purposes; the
quality of testimony is improved, unknown wit-
nesses may be induced to come forward, and the
public has an opportunity to observe the judicial
process.

[4] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
An open courtroom discourages perjury and ensures
that judges and prosecutors carry out their respect-
ive functions responsibly.

[5] Criminal Law 110 635

--- A.2d ---- Page 1
--- A.2d ----, 2007 WL 2859797 (D.C.)
(Cite as: --- A.2d ----)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0182416001&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k635
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k635
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDVI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XXIV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XXIV%28N%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k1152
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k1152%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k1152%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k1152%281%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k635
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k635
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110XX%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=110k635
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=110k635


110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
The value of an open courtroom lies in the fact that
people not actually attending trials can have confid-
ence that standards of fairness are being observed;
the sure knowledge that anyone is free to attend
gives assurance that established procedures are be-
ing followed and that deviations will become
known.

[6] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
An open courtroom enhances both the basic fair-
ness of the criminal trial and the appearance of fair-
ness so essential to public confidence in the system.

[7] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
In addition to protecting the accused, the right to a
public trial protects as much the public's right to
know what goes on when men's lives and liberty are
at state, for a secret trial can result in favor to as
well as unjust prosecution of a defendant. U.S.C.A.
Const.Amend. 6.

[8] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.

Most Cited Cases
Right to a public trial is not quite absolute; trials, or
parts of trials, may be closed to the public in very
limited circumstances. U.S.C.A. Const.Amend. 6.

[9] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
Closed criminal proceedings, although not abso-
lutely precluded, must be rare and only for cause
shown that outweighs the value of openness.

[10] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
State's justification in denying access to criminal
trial must be a weighty one.

[11] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
In considering whether the right to a public trial
should be limited, courts must always remain sens-
itive to the fact that it is only under the most excep-
tional circumstances that limited portions of a crim-
inal trial may be even partially closed. U.S.C.A.
Const.Amend. 6.

[12] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
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General
110k635 k. Publicity of Proceedings.

Most Cited Cases
Before closing the courtroom, the trial judge must
first hear the views of counsel, and then make a
proper determination that strict and inescapable ne-
cessity compels such a course of action.

[13] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases

Criminal Law 110 1166.7

110 Criminal Law
110XXIV Review

110XXIV(Q) Harmless and Reversible Error
110k1166.5 Conduct of Trial in General

110k1166.7 k. Public or Open Trial;
Spectators; Publicity. Most Cited Cases
The closing of a trial to the public, without finding
that strict and inescapable necessity compels such a
course of action, is per se reversible.

[14] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
For purposes of balancing the right to a public trial
and the yielding of that right to other interests: (1)
the party seeking to close the courtroom must ad-
vance an overriding interest that is likely to be pre-
judiced, (2) the closure must be no broader than ne-
cessary to protect that interest, (3) the trial court
must consider reasonable alternatives to closing the
proceeding, and (4) it must make findings adequate
to support the closure. U.S.C.A. Const.Amend. 6.

[15] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
Compelling interest in safeguarding the physical
and psychological well-being of a minor sexual as-
sault victim who is called upon to testify in a crim-
inal trial or hearing does not justify a mandatory
closure rule, because the circumstances of the par-
ticular case may affect the significance of the in-
terest.

[16] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
A trial court must determine on a case-by-case
basis whether closure of criminal proceedings is ne-
cessary to protect the welfare of a minor victim.

[17] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
The factors that court should consider in determin-
ing whether closure of criminal proceedings is ne-
cessary to protect the welfare of a minor victim in-
clude the minor victim's age, psychological matur-
ity and understanding, the nature of the crime, the
desires of the victim, and the interests of parents
and relatives.

[18] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General
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110k635 k. Publicity of Proceedings.
Most Cited Cases
A court is not required to invent and reject alternat-
ives to proposed courtroom closure, especially
when faced with minimal, indeed perfunctory, op-
position to a request that a courtroom be temporar-
ily closed in a child sex abuse case while the victim
testifies.

[19] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
In light of the important interests at stake, the trial
judge should always provide a statement of reasons
for excluding particular persons from the
courtroom, especially in the face of a defense ob-
jection.

[20] Criminal Law 110 635

110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in
General

110k635 k. Publicity of Proceedings.
Most Cited Cases
While appellate court need not ignore record facts
that indicate courtroom closure may have been jus-
tified by compelling reasons, the initial burden re-
mains on the trial court to explain its ruling, and to
make sufficient factual findings, so that the parties
will better understand the court's decision, and a re-
cord will be made for appellate review.

Billy L. Ponds, Washington, DC, for appellant.
Harry Tun also entered an appearance for appellant.
Miriam A. Valoy, Assistant United States Attorney,
for appellee. Roscoe C. Howard, Jr., United States
Attorney at the time the brief was filed, John R.
Fisher, Assistant United States Attorney at the time
the brief was filed, and Asunción Cummings Hostin
and Susan A. Nellor, Assistant United States Attor-
neys, were on the brief for appellee.

Before RUIZ, Associate Judge, and KING and
TERRY, Senior Judges. FN*

TERRY, Senior Judge:
*1 After a non-jury trial, appellant was convicted of
misdemeanor sexual abuse of a child FN1 and was
sentenced to a term of three years' probation. On
appeal he contends that the trial court erred by tem-
porarily closing the courtroom to the public during
the testimony of the victim, J.J., a twelve-year-old
girl who suffered from severe social disorders and
borderline mental retardation and, in addition, ex-
hibited physical discomfort while speaking in a
courtroom setting. We conclude that the record
does not provide sufficient support for the court's
decision to close the courtroom, and accordingly
we reverse appellant's conviction.

I

A. Preliminary Proceedings

Prior to trial, appellant challenged J.J.'s competency
to testify. Appellant's challenge was based on a
Children's Hospital record from 1997, which stated
that J.J. “suffers from a depressive disorder, NOS
[not otherwise specified], parent/child relationship
problems, and borderline intellectual functioning,”
in addition to being hydrocephalic FN2 and having
attention deficit disorder and poor vision. The court
held a hearing to determine whether J.J.'s limited
mental capacity and psychological problems would
interfere with her ability to tell the truth at trial. At
that hearing, J.J.'s therapist, Carrie Trauth, testified
that J.J. currently had the same diagnosis as she did
in 1997, but that her condition did not affect her
ability to tell the truth. Following Ms. Trauth's
testimony, the court “accept[ed] the clinical opinion
of Ms. Trauth that [J.J.] has nothing that interferes
with her ability from her mental health aspects ... to
testify in this matter.”

After both counsel gave their opening statements,
the court conducted a further voir dire hearing at
which J.J. herself testified. At the end of that hear-
ing, the court concluded that J.J. “has an appreci-
ation of the consequences of disobeying her oath,
she has an understanding between what is true and
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what is false, what is fantasy and what is real, and
she has sufficient though not perfect recollection as
to remote and near memory.”On the basis of those
findings, the court found her “competent to testify,”
even though the court was aware that J.J. had anger
management problems and mood swings that often
surfaced in a group environment.

B. The Evidence of Sexual Abuse

J.J. testified that on Friday morning, October 22,
1999, she accompanied her father (“Mr. J.”) to the
apartment of appellant, who was Mr. J.'s
neighbor.FN3 During that visit Mr. J. left the apart-
ment to run some errands, and while he was gone,
J.J. fell asleep on appellant's couch. She was
awakened by her father's knocking on appellant's
door. As J.J. awoke, she was alarmed to find her
pants pulled down and appellant's fingers inside her
vagina, “and so was his mouth.” She immediately
stood up and pulled up her pants, while appellant
admonished her not to “tell anyone” or he would
“use that” on her, pointing to a knife that was lying
on a nearby table. He also offered J.J. twenty dol-
lars to keep silent about the incident. After J.J.
opened the door to let her father in, she and her
father left and returned to his apartment. Once they
were safely inside Mr. J.'s apartment with the door
closed, J.J. told her father what had happened. Mr.
J. promptly called the police, and when they re-
sponded, they interviewed J.J. and then took her to
Children's Hospital. A nurse who examined her at
the hospital testified that she found redness at the
entrance of J.J.'s vagina.

C. The Closure of the Courtroom

*2 The trial began on Thursday, February 24, 2000.
After opening statements and with the courtroom
open to the public, the government began its case in
chief with the direct examination of the complain-
ant, J.J. While on the stand, J.J. was very timid, of-
ten having to be reminded to speak louder and not
to “worry about the other people.” The court no-
ticed that to help her maintain her composure and
avoid these problems while on the stand, J.J.
gripped “anger balls.” In addition, whenever J.J.

seemed distressed, the court sought to allay her dis-
comfort. At the end of the day, the court noted dur-
ing a bench conference that J.J. “seems to be un-
comfortable with the excess people, so in the morn-
ing we'll try to have as few people here as pos-
sible.... She may in the morning with fewer people
here be less uncomfortable.”

The next morning, before resuming the direct ex-
amination of J.J., the prosecutor asked the court to
close the courtroom during J.J.'s testimony:
MS. HOSTIN [the prosecutor]: Your Honor, we'd
invoke ... again the rule on witnesses and ask that
because we have a very young complainant in this
case that has indicated a certain degree of, rather
being uncomfortable with a lot of people in the
courtroom, we'd ask that the Court clear the
courtroom other than for people who are absolutely
necessary.
THE COURT: Defense?
MS. SUMPTER [defense counsel]: Your Honor, the
only people that I know of who are in the
courtroom are people from my office and support
people for Mr. McIntosh [appellant].
THE COURT: Are they necessary for the question-
ing of the witness?
MS. SUMPTER: No, they're not, Your Honor, but
we would ask for them to be allowed to remain.
THE COURT: I will clear the courtroom. In balan-
cing the matter relative to support for Mr. McIntosh
and support for a 12-year-old child on the witness
stand. I'll opt to support the 12-year-old child be-
cause she is, in fact, in a more vulnerable position.
Clear it.

Defense counsel then asked the court to allow two
attorneys to remain. Because the attorneys were not
essential for the questioning of J.J., the court asked
these attorneys to leave, and then said, “Courtroom
is now cleared. Usually to clear the courtroom is to
try to get a screen ... to protect the minor child in
this type of case.”After the courtroom had been
cleared, the only persons present were the judge,
the courtroom clerk, the prosecutor, defense coun-
sel, defense counsel's supervisor, appellant, J.J.'s
guardian ad litem, and J.J.'s parents.FN4
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Despite these preparations, J.J. did not testify that
day, Friday, February 25, because the court first
needed to address some preliminary issues concern-
ing the potential cross-examination of J.J. After
these matters were resolved on Monday, February
28, the direct examination of J.J. continued in what
may or may not have been open court (there is no
reference in the transcript to clearing the
courtroom). During an extended bench conference
near the end of that day's session, J.J.'s guardian ad
litem asked the court if J.J. could leave the
courtroom and go to the witness room because
“she's looking a little anxious.” The court agreed.

*3 The next morning, Tuesday, February 29, the tri-
al was again closed during J.J.'s testimony:
MS. SUMPTER: Well, actually, Your Honor, we
just have a clarification question. Is the courtroom
going to be open or closed while the witness is on
the stand?
THE COURT: We're not going to have a lot of
people here. What's your pleasure? I don't see-I see
two people.
MS. HOSTIN: Your Honor, we'd ask that the
courtroom be closed just for the tenancy [sic ] of
[J.J.'s] testimony.
THE COURT: Well, turn around and look at the
people who are here.
MS. HOSTIN: Yes, Your Honor, we would ask
that.
THE COURT: Well, okay then. Clear the
courtroom. It's a child.
MS. SUMPTER: We would object.
THE COURT: I understand. It's a child talking
about a sexual attack, alleged sexual attack-
MS. SUMPTER: It's an adult trial, though, Your
Honor.... It's an adult trial, Your Honor, and we
would request that it remain open.
THE COURT: Well, I could put her in another
room and have her testify, so, and have her testify
by telephone. I think having people not related to
the case or necessary to the testimony step out. It's
not an intrusion. In order to help this child to be
comfortable in this proceeding.
MS. SUMPTER: I'd ask that my objection be noted,
Your Honor.
THE COURT: It is noted.... Would you step out un-

til this witness is complete, then you can come in.

Later that day the prosecutor completed the direct
examination of J.J., and the defense began its cross-
examination.

The following morning, Wednesday, March 1, the
court cleared the courtroom once again:
All right, we're going to limit the number of people
here during this child's testimony as I have been do-
ing consistently throughout this trial. When this
child is no longer on the witness stand, we will
have a full open access courtroom.

Defense counsel again objected to the courtroom
closure and asked permission for “a lawyer in our
office” to stay. In denying that request, the court
said:I understand your request. Just like I've put out
the excess U.S. Attorneys, the extra other attorneys
are out of here also. You just saw me-no, I said you
could stay because you're their supervisor, but these
two attorneys at this table [must leave].

J.J.'s cross-examination continued that morning.
Following the luncheon recess, the prosecutor again
asked for the courtroom to be cleared, and the court
agreed.

When cross-examination of J.J. continued on
Thursday, March 2, no request was made to clear
the courtroom.FN5Nor was such a request made
during redirect examination by the prosecutor or
during the court's questioning near the end of that
day. After J.J. finally left the stand, the courtroom
was open to the public for the remainder of the tri-
al.

II

[1] Appellant argues that the closure of the trial to
all persons not essential to either party while J.J.
testified violated his Sixth Amendment right to a
public trial. We are troubled by the court's all-
too-quick assent to the government's request to
close the courtroom entirely in these circumstances,
and for the following reasons, we conclude that the
court committed reversible error in doing so.
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*4 [2] This court reviews a decision to close a
courtroom temporarily during a criminal trial for
abuse of discretion. See Sobin v. United States, 606
A.2d 1029, 1033 (D.C.1992) (although in some
cases the “the trial court has the discretion to ex-
clude particular individuals from the courtroom, the
trial judge must specify the reason that justifies ex-
clusion”); State v. Guajardo, 135 N.H. 401, 406,
605 A.2d 217, 221 (1992) (“the closure order was
not an abuse of the trial court's discretion.”).

[3][4][5][6][7] The Sixth Amendment provides in
part: “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial....” Pub-
lic trials “serve many desirable purposes. The qual-
ity of testimony is improved, unknown witnesses
may be induced to come forward, and the public
has an opportunity to observe the judicial process....
[An open courtroom] discourages perjury and en-
sures that judges and prosecutors carry out their re-
spective functions responsibly.”Sobin, 606 A.2d at
1033 (citations omitted).
The value of openness lies in the fact that people
not actually attending trials can have confidence
that standards of fairness are being observed; the
sure knowledge that anyone is free to attend gives
assurance that established procedures are being fol-
lowed and that deviations will become known.
Openness thus enhances both the basic fairness of
the criminal trial and the appearance of fairness so
essential to public confidence in the system.

Press-Enterprise Co. v. Superior Court, 464 U.S.
501, 508, 104 S.Ct. 819, 78 L.Ed.2d 629 (1984)
(“Press-Enterprise I”) (emphasis in original). In ad-
dition to protecting the accused, the right to a pub-
lic trial protects “as much the public's right to know
what goes on when men's lives and liberty are at
state, for a secret trial can result in favor to as well
as unjust prosecution of a defendant.”Lewis v.
Peyton, 352 F.2d 791, 792 (4th Cir.1965), cited
with approval in Kleinbart v. United States, 388
A.2d 878, 882 (D.C.1978).

[8][9][10] This right to a public trial, however, is
not quite absolute; trials, or parts of trials, may be
closed to the public in very limited circumstances.

“Closed proceedings, although not absolutely pre-
cluded, must be rare and only for cause shown that
outweighs the value of openness....‘[T]he State's
justification in denying access must be a weighty
one.’”Press-Enterprise I, 464 U.S. at 509-510, 104
S.Ct. 819 (citation omitted). Thus the right has been
limited in particular cases to enable the court to
maintain order in the courtroom, to protect wit-
nesses or parties, or to preserve confidentiality. See
Sobin, 606 A.2d at 1033;Nieto v. Sullivan, 879 F.2d
743 (10th Cir.1989) (trial court temporarily closed
courtroom while victim testified because victim
was afraid to testify when co-defendants remained
at large); United States v. Sherlock, 865 F.2d 1069
(9th Cir.1989) (defendant's family members tem-
porarily excluded during child rape victim's testi-
mony because they were mocking and intimidating
her); United States ex rel. Lloyd v. Vincent, 520
F.2d 1272, 1274 (2d Cir.1975) (trial closed to pub-
lic while court received testimony of undercover
agents).

*5 [11][12][13] In considering whether the right to
a public trial should be limited, “courts must al-
ways remain sensitive to the fact that ‘it is only un-
der the most exceptional circumstances that limited
portions of a criminal trial may be even partially
closed.’”Kleinbart, 388 A.2d at 882 (citation omit-
ted). Before closing the courtroom, the trial judge
must first hear the views of counsel, and then make
a “proper determination [that] strict and inescapable
necessity [compels] such a course of action. The
closing of a trial to the public, without such a find-
ing, is per se reversible.”Id. at 883.

[14] In Waller v. Georgia, 467 U.S. 39, 104 S.Ct.
2210, 81 L.Ed.2d 31 (1984), the Supreme Court
held that the closure of a suppression hearing to the
public does not violate the defendant's Sixth
Amendment right to a public trial if the test set out
in Press-Enterprise I is met. Id. at 47, 104 S.Ct.
2210.After noting the similarities between suppres-
sion hearings and non-jury trials,FN6 the Court
concluded that the Press-Enterprise I standard ap-
plied to both. Waller, 467 U.S. at 46-47, 104 S.Ct.
2210.In balancing the right to a public trial and the
yielding of that right to other interests, the Court
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adopted the following requirements:
[ (1) ] the party seeking to close the [courtroom]
must advance an overriding interest that is likely to
be prejudiced, [ (2) ] the closure must be no broader
than necessary to protect that interest, [ (3) ] the tri-
al court must consider reasonable alternatives to
closing the proceeding, and [ (4) ] it must make
findings adequate to support the closure.

Id. at 48, 104 S.Ct. 2210;see Nellson v. Bayly, 856
A.2d 566, 567 (D.C.2004). Viewing the record in
the instant case in light of these “Waller factors,”
we conclude that only the first two requirements
were satisfied, and that the third and fourth were
not. We therefore hold that the partial closure of the
courtroom during the complainant's testimony, both
on direct and cross-examination, was unjustified.

[15][16][17] The first Waller factor required the
prosecution to “advance an overriding interest that
[was] likely to be prejudiced.”Waller, 467 U.S. at
48, 104 S.Ct. 2210.In the case at bar, that interest
was the protection of J.J. while she recounted the
details of the sexual abuse she suffered. Even be-
fore Waller, the Supreme Court recognized that the
government has a compelling interest in
“safeguarding the physical and psychological well-
being of a minor” sexual assault victim who is
called upon to testify in a trial or hearing. Globe
Newspaper Co. v. Superior Court, 457 U.S. 596,
607, 102 S.Ct. 2613, 73 L.Ed.2d 248 (1982); ac-
cord, Press-Enterprise Co. v. Superior Court, 478
U.S. 1, 9 n. 2, 106 S.Ct. 2735, 92 L.Ed.2d 1 (1986)
(“Press-Enterprise II ”) (“The protection of victims
of sex crimes from the trauma and embarrassment
of public scrutiny may justify closing certain as-
pects of a criminal proceeding”). This “compelling”
interest, however, “does not justify a mandatory
closure rule” because “the circumstances of the par-
ticular case may affect the significance of the in-
terest.”Globe Newspaper Co., 457 U.S. at 607-608,
102 S.Ct. 2613 (emphasis in original). Therefore, a
trial court must “determine on a case-by-case basis
whether closure is necessary to protect the welfare
of a minor victim.”Id. at 608, 102 S.Ct. 2613.The
factors that the court should consider include “the
minor victim's age, psychological maturity and un-

derstanding, the nature of the crime, the desires of
the victim, and the interests of parents and relat-
ives.”Id.

*6 It does not appear from the record that the trial
court considered these various factors, except to
conclude that J.J. was “more vulnerable” than ap-
pellant. Nevertheless, we are satisfied that the pro-
secutor's comments were sufficient to “advance an
overriding interest” in protecting J.J. from the emo-
tional trauma that was likely to occur unless the
court closed the courtroom while she testified. The
court closed the proceedings only after observing
during J.J.'s direct examination that J.J. was physic-
ally distressed when testifying. Before that, the
court had become very familiar with J.J., having
conducted an extensive voir dire of her and her
therapist, so that it was able to witness J.J.'s distress
at first hand. While on the stand on the first day of
trial, and even during the voir dire, J.J. was very
timid, often having to be cajoled into speaking
louder and instructed not to “worry about the other
people.” The court was aware that J.J. had anger
management problems and mood swings-in addi-
tion to her limited mental capacity and other psy-
chological problems-which often surfaced in group
environments, and that to help maintain her com-
posure and avoid these problems while on the
stand, she gripped “anger balls.” Moreover, the
court independently noticed J.J. manifesting signs
of distress and sought to allay her discomfort sever-
al times. In balancing this information with the
right of appellant to a public trial, it was reasonable
for the court to conclude that J.J. would suffer
“trauma and embarrassment” as a result of testify-
ing in a public trial. Thus we are satisfied that the
first Waller requirement was met.

The second part of the Waller test requires that the
closure be no broader than necessary to protect the
interest that is likely to be prejudiced if the
courtroom remains open. 467 U.S. at 48, 104 S.Ct.
2210.Here, the courtroom was closed only during
J.J.'s testimony. In addition, the entire proceedings
were recorded, and the trial transcript was and is
available to the public. See Bell v. Jarvis, 236 F.3d
149, 168-169 (4th Cir.2000). Thus the second Wall-
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er requirement was met because the closure was no
broader than necessary to protect J.J. from trauma
and embarrassment.

[18] Under the third Waller factor, a trial court
must consider “reasonable alternatives” to closing
the courtroom. 467 U.S. at 48, 104 S.Ct.
2210.However, the court is not required “to invent
and reject alternatives to the proposed closure,” es-
pecially when “faced with minimal, indeed perfunc-
tory, opposition to a request that a courtroom be
temporarily closed in a child sex abuse case while
the victim testifies.”Bell, 236 F.3d at 169 (citation
omitted). The Fourth Circuit in Bell, in considering
the third Waller factor, concluded that “a limited
closure” was indicative of a trial judge who
“considered the situation and determined the most
appropriate means to balance the goal of protecting
[the child witness] with [the defendant's] constitu-
tional right to a public trial.”Id. The court's conclu-
sion was strengthened by defense counsel's failure
to provide argument against or alternatives to
courtroom closure. Id.

*7 In the present case, when the government ini-
tially asked for the courtroom to be cleared, the tri-
al court did not consider any alternatives before
clearing the courtroom, despite opposition from de-
fense counsel. However, J.J. did not testify on that
day. Then, on the third day of trial, when the gov-
ernment requested that the courtroom be closed, the
court said, “Well, okay then. Clear the courtroom.
It's a child.”Defense counsel objected, saying, “It's
an adult trial, though, Your Honor ... and we would
request that it remain open.”At this point, the trial
court briefly considered but quickly rejected pla-
cing J.J. in another room and having her testify by
telephone, ultimately concluding that “having
people not related to the case or necessary to the
testimony step out” was “not an intrusion.” Defense
counsel noted an objection for the record, but did
not suggest any other alternatives to closure.

Thus here, as in Bell, the trial court proposed a lim-
ited closure, and defense counsel failed to provide
much in the way of argument or alternatives. We
cannot be confident, however, that the court ad-

equately considered alternatives in light of defense
counsel's consistent, albeit scant, opposition to
closing the courtroom. The one alternative that was
even mentioned, having J.J. testify by telephone
from another room, appears to have been discoun-
ted because clearing the courtroom would not be
“an intrusion” on persons with no involvement in
the case, i.e., the general public. As we have said,
both the accused and the general public have an in-
terest in open trials. On this record, however, there
is little or no indication that the trial court con-
sidered such competing interests.

We recognize that Waller does not specifically dir-
ect trial courts to take into account the rights of the
public when considering reasonable alternatives to
courtroom closure. See Waller, 467 U.S. at 48, 104
S.Ct. 2210;see also Bell, 236 F.3d at 169
(considering only the interests of the defendant and
the child witness). However, given the importance
of the public's interest in public trials and open
courtrooms, the trial court's stated basis for closing
the courtroom, i.e., that it was “not an intrusion” on
the public, strengthens our conclusion that the trial
court failed to give proper consideration to reason-
able alternatives.

[19] The fourth and final Waller factor directs the
trial court to make findings adequate to support the
closure. 467 U.S. at 48, 104 S.Ct. 2210.“In light of
the important interests at stake, the trial judge
should always provide a statement of reasons for
excluding particular persons from the courtroom,
especially in the face of a defense objection.”Sobin,
606 A.2d at 1034 & n. 6 (holding that the judge's
stated reasons for excluding the defendant's young
children from his sentencing hearing, though not
“lengthy,” were “adequate” to meet constitutional
requirements).Press-Enterprise I similarly states
that the findings must be “specific enough that a re-
viewing court can determine whether the closure
order was properly entered.”464 U.S. at 510, 104
S.Ct. 819;accord, Kleinbart, 388 A.2d at 883
(“When confronted with objection by appellant's
counsel on Sixth Amendment grounds, the trial
court refused to articulate reasons for [closing the
trial] although requested to do so. Substantially
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more is constitutionally mandated....”). Our opinion
in McClinton v. United States, 817 A.2d 844
(D.C.2003), while only briefly discussing the de-
fendant's right to a public trial,FN7 likewise cites
the Waller requirement that a trial court's decision
to close the courtroom be “based on findings that
closure is essential to preserve higher values and is
narrowly tailored to serve that interest.”Id. at 860.

*8 [20] In this case the trial court generally noted
that J.J. was “in a more vulnerable position” and
was “a child talking about a sexual at-
tack.”However, as the Supreme Court has made
clear, such a finding, standing alone, “does not jus-
tify a mandatory closure rule.”Globe Newspaper
Co., 457 U.S. at 608, 102 S.Ct. 2613.There is no in-
dication in the record that there were large numbers
of spectators in the courtroom; apparently, only
lawyers and “support people” related to the case
were ordered out. Nor is there anything to suggest
that J.J. had reason to feel threatened (as there was
in Nieto, 879 F.2d at 750 n. 11) or that persons in
the courtroom were intentionally acting to make her
feel uncomfortable (which is what happened in
Sherlock, 865 F.2d at 1077). While this court need
not ignore record facts that indicate the courtroom
closure may have been justified by compelling reas-
ons,FN8 the initial burden remains on the trial court
to explain its ruling, and to make sufficient factual
findings, so that “the parties will better understand
the court's decision, and a record will be made for
appellate review.”Sobin, 606 A.2d at 1034 n. 6. In
this case, the court's general reference to the child's
vulnerability is not sufficient to meet the fourth
Waller requirement, nor does it show that the trial
court adequately considered other important in-
terests before ordering the courtroom closed.

For all of these reasons, we hold that the trial
court's decision to close the courtroom during J.J.'s
testimony violated appellant's Sixth Amendment
right to a public trial. Appellant's conviction is
therefore reversed, and the case is remanded for a
new trial or for other proceedings consistent with
this opinion.

Reversed and remanded.

FN* Judge TERRY was an Associate
Judge of the court at the time of argument.
His status changed to Senior Judge on Feb-
ruary 1, 2006.

FN1.D.C.Code § 22-4106 (1996), recodi-
fied as D.C.Code § 22-3006 (2001).

FN2. Hydrocephaly is “an abnormal in-
crease in the amount of cerebrospinal fluid
within the cranial cavity that is accompan-
ied by expansion of the cerebral ventricles,
enlargement of the skull and especially the
forehead, and atrophy of the
brain.”WEBSTER'S NINTH NEW COL-
LEGIATE DICTIONARY 589 (1989).

FN3. J.J.'s parents did not live together.
Ordinarily, J.J. lived with her mother in
suburban Maryland during the week, but
on this occasion she had stayed at her fath-
er's apartment in the District of Columbia
the previous night.

FN4. There was no court reporter. The
transcript in the record before us was pre-
pared from a tape recording.

FN5. It is not clear from the transcript why
the prosecutor failed to request the clearing
of the courtroom. It is possible, of course,
that the court was already empty of indi-
viduals not essential to the case, but from
the record before us we cannot tell.

FN6. Suppression hearings often resemble
bench trials, in that in both types of pro-
ceedings “witnesses are sworn and testify
... counsel argue their positions ... [and] the
outcome frequently depends on a resolu-
tion of factual matters [by the
judge].”Waller, 467 U.S. at 47, 104 S.Ct.
2210 (citation omitted).

FN7. In McClinton, the trial court closed
the courtroom temporarily after noticing
the distressed behavior of a witness while
she was on the stand and finding that she
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was intimidated by the number of spectat-
ors in the courtroom. On appeal, this court
found no violation of the Sixth Amend-
ment right to a public trial but did not spe-
cifically discuss whether the trial court met
each of the Waller factors. See817 A.2d at
860.

FN8. In Tinsley v. United States, 868 A.2d
867, 880 n. 19 (D.C.2005), we noted that
nothing in Waller requires a reviewing
court to base its conclusions solely on the
trial court's findings, as opposed to the rest
of the record “which fully support[s] the
decision and belie[s] a claim that the de-
fendant's right to a public trial was actually
violated by the closure.”(quoting Bell, 236
F.3d at 172). While this may be true, it is
not immediately apparent that the instant
record “fully supports” the trial court's de-
cision; thus we cannot be confident that
appellant's Sixth Amendment right to a
public trial was given due consideration.

D.C.,2007.
McIntosh v. U.S.
--- A.2d ----, 2007 WL 2859797 (D.C.)
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